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APPLICATION FOR BUILDING PERMIT
Requirements for a Building Permit Application:

1. Two plot plan diagrams locating dearly and distinctly all buildings whether existing or proposed, and
location of proposed work to be done, including dimensions of proposed work, and all setback
dimensions from property lines and existing structures,

2. Two sets ofDrawings/Plans including specifications describing the nature of the work to be performed,
the materials and equipment to be used and installed and details of structural. mechanical, electrical and
plumbing installations, Section, Lot and Block numbers and street address oflot where work will be
performed.

3. Fee (see attached fee schedule for fee details)
APPLICATION IS HEREBY MADE to the Building Department for the issuance ofa Building Permit, pursuant to the New York State
Building Construction Code for the Construction of Buildings, additions or alterations, or for removal or demolition, as herein
described. The applicant agrees to comply with all applicable laws, ordinances and regulations. Upon approval of this application,
the Building Department will issue a Building Permit to the applicant together with an approved duplicate set of plans anl
specifications. Such permit and approved plans and specifications shall be kept on the premises available for inspection
throughout the progress of work.

No work covered by this application may be commenced before a Building Permit is issued. No building shall be occupied or
used in whole or in partfor anypurpose whatever until a Certificate ofOccupancy shall have beengranted by the Building
Department.

Applicant Information;
WC LINCOLD CORP 1 JACKSON AVE

Name (Please print)

WCLINCOLNCORP@GMAIL.COM

Address

914-518-5055
TelephoneEmail address

Applicant is: Owner z Lessee O Agent Dl Architect'( Engineer J Contractor Dl

If applicant is a corporation, name, title and
signature of duly authorized officer: SIMON JACOBS (SECRITERRY)

If you would like to receive informational emails and updates from the Village of Monroe check here Dl

Property Information;

LOT 58 OF THE SUNSET HIGHTS SUBDIVISIONLocation of Property where work will be done:

Property Owner [if different from Applicant):

[[pes.,--

['Qr7,­

Tel.
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Nature ofwork [check which applicable):
Addition DO Alteration D Deck D Demolition D Fence Grading/Filling D New Building e Pool/Hot 'Tub DO
Pool Deck D] Roof[} Shed E Siding D Solar Panels DO Sign D Other

Existing use and occupancy of property

Intended use and occupancy of property

Detailed Description of Protect

VECANT LAND

SINGLE FAMILY DWELLING

EEES: See attached fee schedule. All fees are to be paid at the time of application.

FEE:

PROJECTCONTACTS:

contator. WEISS EQUITY GROUP LLC

a4res. 20 CHEVRON RD UNIT 201 Phone Na. 8456376313

NOTE: In order to process any permit proofofWorker's Compensation must be provided. Acceptableforms
include Form 105.2, U26.3 or CE-200 {NoAccord Forms Accepted)

Electrician: 9ershon meandal & sons electric & cons

Address. 1 satmar drive monroe NY

o.c.Lucense21A E»""

Phone No. 347-578-3459
Al electrical work must be performed by an Orange County licensed electrician.

=-=:=============================== 71=================== - ::;;;-================-_====

Attcant sena@re: ( aDate. 4-/4-2022
ta

Consent ofProperty Owner ifApplicant is notProperty Owner:

l,,amthe owner in fee of the premises described in this application and have

authorized to make this application on my behalf.

[rDef[y Ll/nef, Date:

It is the applicant's responsibility to call the Building Department to schedule inspections
during construction and for final Certificate ofOccupancy upon completion.

(845) 782-8341 x31
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James Cock§
<Builaing Inspector

Ref: Permit Application
Sunset Heights
S/B/L 211-1-1
SR-10 District

Dear WC Lincoln Corp;

o/illaee of 94.onroe
7 Stage <RJ)ad, ::Monroe, :N<Y 10950

Te{: 845-782-8341
·Fa:{ 845-782-8607

May 25, 2022

I bave reviewed your submitted building permit application to construct a single-family dwelling
on an existing lot. This lot is currently a 19.8 acre parcel with an existing single family dwelling
located fronting Lakes Road. According to the Table of Uses and Bulk Regulations, SR- I O
District you are permitted "One-family detached dwelling".
According to your proposal you are referencing a filed subdivision map dated 1909 and labeled
as Lot 58. Please note that this proposed lot does not have a section, block, lot or comply with
bulk requirements having a lot width of 75' and not the 100' width as required by the SR-10
District you are located in. According to $200-64 Buildings, structures or lots with
nonconforming bulk. Adjoining lots. Two or more adjoining nonconforming subdivision lots,
regardless ofownership, in a subdivision approved by the Planning Board shall have three years
from the date offiling with the office ofthe County Clerk to obtain a building permit. Any
noncomplying lot in a subdivision approved by the Planning Board andfiled with the office of
the County Clerk more than three years prior to the effective date ofthis chapter and in the same
ownership shall not be eligible to receive a buildingpermit. Said subdivision or part thereof
shall be resubmitted to the Planning Boardfor approval in accordance with the applicable
provisions ofthis chapterAny lot in a subdivision approved by the Planning Board after the
effective date ofthis chapter, but which is made noncoriformingasto bulk by anyfuture
amendments ofthis chapter, shall have three yearsfrom the date offling to obtain a building
permit.
According to this section you will be required to make application to the Plam I ing Board for
approval in accordance with the applicable provisions of this chapter.



FILED: GRANGE COUNTY CLERK 1110Z202204.3PM
NYSCEF DOC. NO. 4

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 11/10/2022

In addition, you are referencing $200-19 Existing Small Lot. A lot owned individually and
separately and separated in ownershipfrom any adjoining tracts ofland on the effective date of
this chapter which has a total lot area or lot width less than asprescribed herein may be used
for a one-family dwelling, provided that such lot shall be developed in conformity with all
applicable zone regulations, other than the minimum lot area and lot width requirements, and
with the minimum side setbacks setforth below:
Due to the fact your entire property is under one ownership and you do not meet the bulk
requirements for the SR-10 district, specifically the lot width, I must deny your permit
application based on $200-64 and §200-19 of the Code of the Village ofMonroe, NY and refer
you to the Village ofMonroe Planning Board.

If you have any further questions please do not hesitate to contact me at 782-8341 Ext 128

Building Inspector
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BUILDING DEPARTMENT
VILLAGE OF MONROE

7 STAGE ROAD, MONROE, N.Y. 10950
wwwvillageofmonroe.org

Application#:
Tax Map
Zone
Property
Address:
Date Approved:
Disappro

211-1-1 lot 58
sr10

sunset hiqhts monroe NY

Date:
Fee Amount:

Check
Cash

Inspector:

[o
# _

APPLICATION FOR BUILDING PERMIT

Requirements for a Building Permit Application:

1. Two plot plan diagrams locar i ng clearly and dis ti nctly all buildings whether exis ti ng or pro posed, and
lo cation of pro posed work to be done, including di me ns ions of proposed work, and all setback
di men s ions from property I i nes and existing st ructur es.

2. Two sets of Drawings/Plans including specifica tions describing the nat ure of th e work to be performed,
the mat eri als and equi pment to be used and ins tailed and deta il s of st ruct u rai, m ec ha nie al, e lect rie al and
plumbing ins ta lia tions, Section, Lot and Block nu mb e rs and street address of lot where work will be
performed.

3. Fee (see attached fee schedule for fee details)

APPL I CATl ON IS HEREBY MADE to tb e Building Department for the iss uanc e of a Building Permit, purs uant to the New York State
Building Construction Code for the Con stru cti on of Buildings, additions or alterations, or for removal or demolition, as herein
de se ti bed. The app lie ant agrees to comply with all applicable laws. ordinances and regulations. Upon approval ofth is app li cation,
the Building De pa rtm ent will iss ue a Building Permit to the applicant together with an approved duplicate set of plans and
s peci fica tions. Such per mi t and approved plans and s pec ific ations s hall be kept on th e premises available for i ns pee ti on
throughout the progress of work.

No work covered by this application may be commenced before a Building Permit is issued. No building shall be occupied or
used in whole or in part/or any purpose whatever until a Certificate ofOccupancy shall have beengranted by the Building
Department.

Applicant fnformation:

WC LINCOLD CORP
Nam e (Plea se print)

WCLINCOLNCORP@GMAIL.COM
Em a il address

1 JACKSON AVE
Address

914-518-5055
Tele phone

Applicant is: Owner Lessee D Agent D Archite cr'Dl Engineer D Contractor D

If applica nt is a corporation, na me, title and
signa ture of duly authorized office r: SIMON JACOBS (SECRITERRY)

Lf you would like to receive informational emails and updates from the Village of Monroe check here O

Property Information:

Location of Pro pe rty where work will be don e: LOT 58 OF THE SUNSET HIGHTS SUBDIVISION

Property Owner (if di ffe rent from Applicant):

lt(]f,

Na me: _

Tel.
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Nature Ofwork_(check which applicable);

Addition O Alteration O Deck O Demolition O Fence D Grading/Filling D New Building Pool/Hot Tub O
Pool Deck D Roof [l Shed Dl Siding D Solar Panels D Sign Doher

Existmg use and occupilncy of property

Intended use and occupancy of property

VECANTLAND

SINGLE FAMILY DWELLING

Dgtailed Description ofProject

FEES: See attached fee schedule. All fees are to be paid at the time of application.

FEE:

PROJECT CONTACTS:

contract± WEISS EQUITY GROUP LLC

Address: 20 CHEVRON RD UNIT 201 Phone No. 8456376313

NOTE: In order to process anypermit, proofofWorker's Compensation must beprovided. Acceptableforms
include Form 105.2, U26.3 or CE-200 (No Accord Forms Accepted)

Electrician; ersbon meandal & sons electric & cons

Address: 1 satmar drive monroe NY

0c.1cae+ _2_14

Phone No. 347-578-3459
Es """

L. o-

All electrical work must be pe]formed by an Orange County licensed electrician.
==================================77==================-===============-============

4-14-2022ApplicantSignature:

Consent ofProperty Owner ifApplicant is not Property Owner:

l,,am the owner in fee of the premises described in this application and have
authorized t make this application on my behalf.

[rpery ()nef. Date:

It is the applicant's responsibility to call the Building Department to schedule inspections
during construction and for final Certificate of Occupancy upon completion.

(845) 782-8341 x31
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Dickover, Donnelly & Donovan, LLP
Attorneys and Counselors at Law

David A. Donovan
Robert J. Dickover
MICHAEL H. DONNELLY, Retired
Socceskor Law Firm To
wterm@er+ppetao,' PC., Fords, NY.(1915.1988)
Ludmerer & Vurna, Esqs,awid; NY

Village of Monroe
Zoning Board ofAppeals
7 Stage Road
Monroe, New York 10950

RE: APPEAL OF W.C. LINCOLN CORP.

June 14, 2022

28 Bruen Place
P.O. Box 610
Goshen, NY 10924
Phone (845) 294-9447
mail@dddllplaw.com
Fax (845) 294-6553
Notfor Serie ofProcess)

Dear Sirs:

In connection with the above captioned matter, enclosed please find
our Application inclusive of the following:

• one original and seven copies of completed Application form;

• Affidavit pursuant to Section 809;

• copy of the letter opinion decision requirement of the Building
Inspector being appealed;

• eight copies of subdivision plan;

• letter of Robert J. Dickover, Esq. explaining the Application and
the facts and circumstances supporting the relief requested;

• all exhibits as attached to the aforementioned letter of Robert J.
Dickover;

• Short Form EAF;

• check payable to Village of Monroe in the sum of $400.00
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June 14, 2022

representing the fee for a "interpretation" and one appearance
fee.

A digital copy of the foregoing will be submitted by email as instructed
to zbasecretary@villageofmonroe.org,

Kindly advise of the scheduled Public Hearing date.

Please also advise the undersigned when the mailing list for all
property owners within 300 feet has been completed.

Respectfully submitted,

P/
ROBERT J. DICKOVER

RJD/sj
Encls.
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ZONING BOARD OF APPEALS
Village ofMonroe 7 Stage Road Monroe, NY 10950 (845) 782-8341

APPLICATION CHECKLIST AND PROCEDURES

NOTICE TO APPLICANTS: It is the responsibility of the applicant to understand the process
of applying to the Zoning Board of Appeals. The Zoning Board of Appeals is governed by
standards in deciding whether an appeal should be granted. These standards have been set forth in
law and by the courts of the State. The applicant should review the attached "Guidelines for
Applicants to the Zoning Board ofAppeals" and familiarize themselves with the standards and
criteria that are applicable to the appeal and present evidence to the Zoning Board ofAppeals.

Please furnish the following to the Board:

I. One original and seven (7) copies of the following for a total of eight (8) copies and one
digital file.

NOTE: The digital copy must contain all materials that were submitted and must be emailed to
ZBAsecretary@villageofmonroe.org The same day the application is filed with the clerk's office.

a. Completed Application Form;
b. Affidavit Pursuant to Section 809 of the General Municipal Law;
c. A copy of the letter, opinion, decision, requirement or ruling being appealed;
d. Plot plan or survey showing the size ofthe subject property, the location ofall existing

and proposed structures on the property, the distance of the existing and proposed
structures to the lot lines;

e. Building elevations;
f. Narrative summary explaining your application and the facts and circumstances

supporting relief requested;
g. Any other information or details that will help the Board judge your case (i.e.

photos, maps, statements from neighboring property owners, etc.);
h. Long or Short Environmental Assessment Form.

2. Filing fee payable to the Village ofMonroe as follows:
Appearance Fee: $50.00
Area Variance: $150.00 -For accessory structures under 250 square feet to single family

dwellings and above-ground swimming pools

$425.00 - AII Others

Use Variance: $500.00

Interpretation: $350.00
All others: In accordance with the Village's Fee Schedule
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3. The above information and fees must be submitted at least thirty-five (35) days prior to the
scheduled meeting of the Zoning Board of Appeals. Upon receipt of the above, a public
hearing will be scheduled.

4. It is the applicant's responsibility to mail notice of the public hearing by regular firstclass
mail with a certificate of mailing, to all property owners within 300 feet of the subject
property at least ten (1 O) days prior to the hearing. The applicant can pick up the 300 footer
report from the Village Hall. The certificates ofmailing of the notice shall be submitted to
the Clerk of the Zoning Board of Appeals at least five (5) days in advance of the of the
hearing.

5. Requests for adjournments of any scheduled public hearing shall be governed by the
following:

a. After the initial public hearing is scheduled, an applicant is required to pay an
appearance fee each time the application is scheduled on an agenda for a continuation
of the public hearing as a result of a request for an adjournment by the applicant.

b. Any additional information being submitted by the applicant must be submitted within
ten ( 10) days of the next scheduled meeting or the applicant will not be permitted to
proceed with the continuation of the public hearing at that meeting.

c. If an applicant is not ready to proceed with the continuation of the public hearing on
the adjourned date, a request for an adjournment must be made in person on the date
of the scheduled meeting. If the applicant cannot appear on the scheduled date, a
detailed letter requesting the adjournment and setting forth the explanation for the
adjournment shall be submitted to the Board for its consideration.

d. Any public hearing which is adjourned more than one month shall be re-noticed by
the applicant by mailing a notice of the continuation of the public hearing in the same
manner as the mailing required for the scheduling of a hearing.

I have read the above checklist and procedures and am familiar with same.

<}
Signature - pris@

JAMES A. COON LOCAL GOVERNMENT TECHNICAL SERIES

Guidelines for Applicants
To the Zoning Board ofAppeals

This publication has been written to aid potential applicants in understanding and appreciating the appeals
process, and to provide an explanation of the rules and standards under which appeals and variance
decisions must bemade. Applicants and their representatives should be guided in advance by the standards
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in deciding whether an appeal would be appropriate. These standards have been set forth in law and by
the courts of the State, and cannot be modified by the Zoning Board ofAppeals.

Why might you consider an appeal to the Zoning Board of Appeals?

A person may want to appeal to the Zoning Board of Appeals (ZBA) for two basic reasons. First, he or
she may disagree with a decision the enforcement officer has made or an action he or she has taken.
Second, the appealing party may believe that an exception (variance) to the zoning laws should be made
for his or her property.

How is the appeals process initiated?

Either the applicant or the applicant's representative must file a Notice ofAppeal with the ZBA within 60
days after the enforcement officer has filed his or her decision or action. The enforcement officer's
decision is filed in his or her office, unless the municipal governing board has authorized it to be filed
instead in the municipal clerk's office. A copy of the Notice of Appeal must also be filed with the
enforcement officer.

Under what circumstances may an appeal be made to the Zoning Board ofAppeals?

Except in certain instances, an applicant must be "aggrieved" by an actual decision or action taken by the
enforcement officer. The exceptions occur where an applicant has already submitted an application for
subdivision, site plan, or special use permit approval which requires an area variance in connection with
that approval. In those instances, no decision of the enforcement officer is necessary. The applicant may
simply file a Notice ofAppeal directly with the ZBA.

Who may apply to the ZBA for relief?

Anyone who could be "aggrieved" by the decision or action of the enforcement officer, has standing to
take an appeal before the ZBA. A person is "aggrieved" if his or her property value is affected negatively
by the enforcement officer's action. Commonly, a property owner who either has been refused a permit
or has been served with an enforcement action, is the "aggrieved party." Also note, as stated above, that a
landowner who has submitted an application for subdivision, site plan, or special use permit approval,
may apply to the ZBA for an area variance without a decision of the enforcement officer. A neighboring
landowner may also be an "aggrieved party", if he or she believes the enforcement officer's decision in
issuing a permit was improper, and will negatively affect their property

JAMES A. COON LOCAL GOVERNMENT TECHNICAL SERIES

value. In addition, any officer, board or commission of the municipality may appeal a decision of the
enforcement officer, whether or not that officer, board or commission is aggrieved.

What decisions or actions are appealable?
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Any decision or action issued in writing by the enforcement officer, which affects anyone's rights, is
appealable. These decisions include: the grant or denial of a permit, the issuance of an appearance ticket
or summons, or any order which mandates certain action, such as a cease-and-desist or stop-work order.

I'm a resident who lives near the proposed project. What happens if I find out about the prQject more
than 60 days after the permit is filed?

Ifyou are a "third party", such as a nearby resident, you may still bring an appeal more than 60 days after
the permit is filed, ifyou file within 60 days after you've had a reasonable opportunity to find out about
the planned project. For example, you would have 60 days from the time a sign is posted on the property
announcing the future construction ofa new business (whether or not you actually see the sign), if the sign
is posted after the permit has been issued.

What types of relief can the ZBA grant?

The ZBA can grant (or deny) two types ofrelief: interpretive and variance. In either case, the ZBA will
either affirm, reverse, or modify the enforcement officer's decision. In so doing, it will either grant or deny
the requested relief. If the appeal is for an interpretation, the ZBA's decision will be based on the municipal
zoning regulations. On the other hand, if the appeal is for a variance, the ZBA's decision will be based on
the standards of proof contained in the following state statutes: $267-b of the NewYork State Town Law,
$7-712-b of the Village Law, or $81-b of the General City Law.

Because of the range of powers the ZBA has, it is essential that the applicant (or the applicant's
representative) know what type of relief to request when making application to the ZBA. If the applicant
believes the enforcement officer's decision is incorrect, the appropriate request is for an interpretation
reversing the officer's decision. If the applicant (in this case, the landowner) believes that the officer's
decision may be correct, but that he or she can show proof under the statutes that a variance is warranted,
then the appropriate request is for a decision granting a variance. It is also possible for an applicant to
make a request for an interpretation, and, in the same application, ask for a variance if a favorable
interpretation is not granted.

Afer_a Notice ofAppeal has been filed_ what must happen?

After a Notice ofAppeal has been filed, the ZBA will take up the matter at a future meeting. The ZBA is
required to schedule a hearing on the applicant's appeal within a reasonable time, and give notice of the
hearing to the applicant. If a variance is requested, the ZBA may be required to take some preliminary
steps before it may hear the case.

2
[JAMES A. COON LOCAL GOVERNMENT TECHNICAL SERIES

First, the ZBA may have to make a determination of significance under the State's Environmental Quality
Review Act (SEQRA). Based on this determination, an Environmental Impact Statement (EIS) may or
may not be required. If an EIS is required, the case cannot be heard until the EIS has been completed and
accepted by the ZBA. Environmental review is not necessary for interpretations of the zoning regulations
or for area variances relating to setbacks and lot lines, or for area variances relating to one-, two-, or three­
family residences.
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Second, depending on the location of the property, the ZBA may be required by State law to refer requests
for variances to the county planning agency for a preliminary recommendation. If such a referral is
required, the ZBA must give the county 30 days to respond. It is also possible that the county's
recommendation could result in an increase in the number of votes needed for the ZBA to approve the
variance. Appeals for interpretations need not be referred to the county.

What_is_the responsibility of the applicant gt the hearing?

At the hearing, the applicant may submit written evidence and/or argument to support his or her case.
Obviously, the sooner that written testimony or material is received, the more time ZBA members will
have to consider the case and reach a proper decision. Therefore, it is a good idea to submit written material
with the application, or as soon thereafter as possible, so that it can be sent to ZBA members prior to the
hearing. (Please note that the applicant can present written evidence at any time up to the close of the
hearing, or even after the hearing if the ZBA allows the record to remain open.)

At the hearing, the ZBA will offer the applicant and/or the applicant's representative the opportunity to
present a case for relief. The applicant may personally testify, call witnesses, or submit written evidence,
including drawings and graphics. Because an appeal is an adversarial proceeding, the ZBA will offer the
municipality an equal opportunity to present its side of the case (the side which supports the enforcement
officer's decision). Each side will be given an opportunity to question the other, or the other's witnesses.
In addition, ZBA members may ask questions.

After the applicant and the municipality have presented their cases, any other interested persons will be
given the opportunity to speak and/or submitwritten material. Ifnecessary, the hearing may be adjourned
and continued at a later date. When all parties and interested persons have been granted the opportunity to
be heard, the hearing will be closed.

Will the ZBA make a decision the night of the hearing?

Once the hearing is closed, the ZBA may begin discussing the case and reach a decision, or may postpone
discussion and/or its decision until a later meeting. If the ZBA deems it necessary, the hearing may be
reopened at any time. Once the hearing has been finally closed, the ZBA must make its decision within
62 days.

3
JAMES A. COON LOCAL GOVERNMENT TECHNICAL SERIES

What is the basis for the ZBA's decision on an interpretation?

If requesting a reversal on an interpretative basis, the applicant must prove that the enforcement officer's
decision was incorrect, according to a proper reading of the municipality's zoning regulations. If the ZBA
has heard a case in the past which involved an interpretation of the same provision, the ZBA's decision
will be consistent with its prior ruling. If the ZBA has never interpreted the particular provision at issue,
it will use its bestjudgment as to the municipal governing board's original intent in enacting the provision.
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Secondarily, the ZBA will try to arrive at the best practical solution for future application by the
enforcement officer.

Careful and thorough reference will be given to all definitions and other provisions of the regulations. If
necessary, the ZBA will refer to authoritative publications on planning and zoning law. The applicant
may, of course, use those resources in presenting his own case as well.

What_must be proven_in order to be granted a use variance?

If requesting a use variance, that is, permission to establish a use of property not otherwise permitted in
the zoning district, the applicant must prove "unnecessary hardship." To prove this, State law requires the
applicant to show all of the following:

(I) that the property is incapable of earning a reasonable return on initial investment if used for
any of the allowed uses in the district (actual "dollars and cents" proofmust be submitted);

(2) that the property is being affected by unique, or at least highly uncommon circumstances;
(3) that the variance, if granted, will not alter the essential character ofthe neighborhood; and
(4) that the hardship is not self-created.

If any one or more of the above factors is not proven, State law requires that the ZBA must deny the
vanance.

Whatmust be proven_in_order to be granted an area_ variance?

Ifrequesting an area variance, that is, permission to build in an otherwise restricted portion of the property
(such as in the required front, side or rear yards, or above the required building height, or in excess of the
lot coverage regulations), then State law requires the applicant to show that the benefit the applicant stands
to receive from the variance will outweigh any burden to health, safety and welfare that may be suffered
by the community. State law requires the ZBA to take the following factors into consideration in making
its determination:

(1) whether an undesirable change will be produced in the character of the neighborhood,
or a detriment to nearby properties will be created by the granting of the area variance;

4
[JAMES A. COON LOCAL GOVERNMENT TECHNICAL SERIES

(2) whether the benefit sought by the applicant can be achieved by some method which will be feasible
for the applicant to pursue but would not require a variance;

(3) whether the requested area variance is substantial;
(4) whether the proposed variance will have an adverse effect or impact on the physical or

environmental conditions in the neighborhood or district; and
(5) whether an alleged difficulty is self-created.
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Unlike the use variance test, the ZBA need not find in favor of the applicant on every one of the above
questions. Rather, the ZBA must merely take each one of the factors into account. The ZBA may also
decide that a lesser variance than the one requested would be appropriate, or may decide that there are
alternatives available to the applicant which would not require a variance.

Must_the variance. if granted_ be exactly what was applied for by the applicant?

Whether the ZBA decides to grant a use or area variance, State law requires the ZBA to grant the minimum
variance necessary to provide relief, while at the same time taking care to protect the character of the
neighborhood and the health, safety and welfare of the community. For these same reasons, the ZBA
may also impose reasonable conditions on the grant of any variance.

If there is no opposition to my variance request, must the ZBA grant the request?

The above rules and standards have been set forth in law and by the courts of the State, and cannot be
modified by the Zoning Board ofAppeals. If they are not followed, the municipality would be subject
to costly lawsuits. The public is entitled to speak in favor of, or against, a proposed project, but
opinions in and of themselves are not enough.

Applicants and their representatives should be guided in advance by the appropriate legal standards in
deciding whether an appeal would be appropriate. If an appeal is taken, the applicant should present
clear, definite facts showing that the standards have been met. The ZBA cannot grant relief where
proper legal proof is not adequately presented.

NYS Department of State
One Commerce Plaza
99 Washington Ave
10 Floor, Suite 1015
Albany, New York 12231-0001
(518) 473-3355 or
(800) 367-8488
localgov@dos.state.ny.us
www.dos.state.nv.us

5

Andrew M. Cuomo,
Governor

Department of State
Division of Local Government

Januarv 2008

ZONING BOARD OF APPEALS Village of Monroe

APPLICATION FORM

DATE: June 8, 2022

GENERAL INFORMATION:
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Applicant:WCLincolnCor. Email: wclincolncorp@gmail.com
Address: c/o 17 Frankfort Rd. #101 Phone: 845-637-6313
City/State/Zip: Monroe NY 10950 Fax: none _

Property Owner: WC Lincoln Corp.
Address:_ e/o 17 Frankfort Rd. # 101
City/State/Zip: Monroe. NY I 0950

Email: wclincolncorp@gmail.com
Phone: 845-637-6313-----
Fax: none

Engineer/Architect/Surveyor: BrookerEngineeringEmailjnytray@brookerengineeringcom
Address: Z4_Lafayette_Ave, Suite 501 Phone: (845)_ 357- 44[1 y 7106
City/State/Zip: Suffcmn_Ny 10901 Fax: none­

Attomey: RobertJ.Dickover.Lisa. Email: dickover@dddllplaw.com
Address:POBox6lO Phone:45-294-9447

Fax: 845-294-6553

PROPERTY INFORMATION:

Address of Subject Property: No ±) Sunset [eights, Monroe.'1052
Tax Map Designation: P / O Section: 21 l__Block: I Lot: I
Acreage of Parcel: approx.4,063SF or.35acres approx..Zoning District: SR-I0
Current Use of Property: acant_Residential
Proposed Use of Property: Single_Family Residential

RELIEF BEING REQUESTED:

Request is hereby submitted for the following relief: (CHECK ALL THAT APPLY)

( ) Variance from the requirement(s) of Section(s) _
(x) Review of an administrative decision or order of the Building Inspector
() An order to issue a Certificate of Occupancy
(x) An order to issue a Building Permit
( ) An interpretation of the Zoning Ordinance or Map
( ) Certification of an existing non-conforming structure of use
( ) Other (explain)

The decision or order of the Building Inspector of other administrative official being appealed is attached
hereto.
PROJECT DESCRIPTION: (ATTACH ADDITIONAL PAGES IF MORE SPACE IS NEEDED)

Single Family residential development

City/State/Zip: Goshen, NY I 0924
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If an area variance is requested, specify the following: NOT APPLICABLE

Type of
Variance

Required Bulk
Dimension

Proposed Bulk
Dimension

Lot Area
Lot Width
Front Setback
Rear Setback
One Side Setback
Both Side Setbacks
Lot Coverage
Building Height
Other
Other

ls this property within 500 feet of: (CHECK ALL THAT APPLY)

State or County Road
Long Path
Municipal Boundary

State or County Park
County Stream
___County or State Facility

IF SO, A REVIEW OF THE PLAN MUST BE CONDUCTED BY THE ORANGE COUNTY PLANNING
DEPARTMENT UNDER THE STATE GENERAL MUNICIAPL LAW, SECTIONS239 K, L, MAND/ORN.

APPLICANT'S SIGNATURE AND CERTIFICATION:

Signature: Simon Jacobowitz
Title: President

I, Simon Jacobowitz? hereby certify that all the above information contained in theapplication
submitted herewith is true. WC Lincoln~

By'

If applicant is a corporation or other entity, fill in the office held by signatory and attach an entity
resolution of authority with the application.

OWNER'S AFFIDAVIT AND CONSENT:

STATE OF NEW YORK}
} SS.:
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I, Simon Jacobowitz* being duly sworn, hereby depose and say; that I reside at the address indicated
herein and that I am the owner of the property that is the subject of the within applicati onto the Zoning
Board of Appeals. I hereby authorize the within application on my behalf and verify that the information
contained herein is true and accurate. I hereby agree to be bound by the determination ofZoning Board
of Appeals. I hereby grant permission to members of the Zoning Board of Appeals to visitthe property
that is the subject of this application at reasonable times during the day. I further hereby agree that per
Article V, § I 80-21, Levy for Unpaid and Delinquent Fees, that any fee due by a property owner or
incurred by the property owner's duly authorized representative in connection with land use applications
submitted to the Zoning Board of Appeals which shall remain unpaid for more than 30 days shall be
deemed delinquent; and that upon resolution of the Village Board any delinquent fee may be levied
together with all accrued late fees and/or interest upon the ensuing Village tax billing. The levy of
delinquent charges upon the Village tax billing shall not constitute an election ofremedies by the Village.

Signature: Siri@r bowitz
Tile: President_ WC_Lincoln Corp.

If owner is a corporation or other entity, fill in the office held by signatory and attach an entity resolution
of authority with the application.

ROBERT J. DICKOVER
Notary Public. State of New York

.- No. 4759052

~

Qualified in Orange Countyu< Commusson Expiresà"y-.2a---
GaPaie

AFFIDAVIT PURSUANT TO SECTION 809 OF THE GENERAL MUNICIPAL LAW

STATE OF NEW YORK}
} SS.:

COUNTY OF ORANGE }

swor to betore tis_g"
Day of lune. 2022

1, Simon Jacobowitz residing at 17Frankfort Rd.. Unit [0], MonroeNy 10950

Being duly sworn, hereby depose and say that all the following statements and the statements contained
in the papers submitted herewith are true and the nature and extent of any interests set forth are disclosed
to the extent that they are known to the applicant. I certify that I am the owner or agent of all the certain
lot, piece or parcel of land and/or building described in this application and, if not the owner, that I have
been duly and properly authorized to make this application and to assume responsibility for the owner in
connection with this application for the relief below set forth:

1. To the Zoning Board ofAppeals of the Village of Monroe, County of Orange, State of New York,

Application, petition or request is hereby submitted for:

() Variance from the requirement(s) ofSection(s) _
(x) Review of an administrative decision or order of the Building Inspector
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To permit construction, maintenance and use of a single family residential dye]ling

2. Premises affected are in a SR-I O zoning district and designated as the following Section:
P/O211 Block:Lot 1 on the Tow Village of Monroe Tax Map.

3. There is no state officer or employee, Orange County officer or employee, Town of Monroe officer or
employee or Village ofMonroe officer or employee, norhis or her spouse, brother, sister, parent, child
or grandchild, or a spouse of any of these relatives who is the applicant or who has an interest in the
person, partnership or association making this application, petition or request, or is an officer, director,
partner or employee of the applicant, or that such officer or employee, if this applicant or that such
officer or employee, if the applicant is a corporation, legally or beneficially owns or controls any stock
ofthe applicant in excess of5% of the total of the corporation if its stock is listed on the New York or
American Stock Exchanges; or is a member or partner of the applicant, if the applicant is an association
or a partnership; nor that such State, County, Town or Village officer or employee nor any member of
his family in any of the foregoing classes is a party to an agreement with the applicant, express or
implied, whereby such officer or employee may receive any payment or other benefit, whether or not
for service rendered, which is dependent or contingent upon the favorable approval of this application,
petition or request.

4. That to the extent that the same is known to your applicant, and to the owner of the subject premises
there is disclosed herewith the interest of the following officer of employee of the State ofNew York
or the County of Orange or the Town of Monroe or the Village of Monroe in the petition, request or
application or in the property or subject matter to which it relates: (if none, so state)

a. Name and Address of officer or employee:
None

b. Nature of interest: None
c. If stockholder, number of shares: NIA
d. If officer or partner, nature of office and name of partnership:

None

e. If a spouse of brother, sister, parent, child, grandchild or the spouse of any of these blood relatives
of such state, county or town of village officer or employee, state name and address of such relative
and nature of relationship of officer and employee and nature and extent of oflice, interest or
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participation or association have an interest in such ownership or in any business entity sharing in
such ownership:

f. In the event of corporate ownership: A list of all directors, officers and stockholders of each
corporation owning more than five (5%) percent of any class of stock, must be attached, if any of
these are officers or employees of the State of New York, or of the County of Orange, or of the
Village ofAirmont Monroe.

I, Simon Jacobowitz do hereby depose and say that all the above statements
and statements contained in the papers submitted herewith are true, knowing that a person who knowingly
and intentionally violates this section is guilty of a misdemeanor.

signature: snGRísiz
Sworn to before this / L-~o
Day of June, 20 _22

~-e-----

ROBERT J. DICKOVER
Notary Public. State of New Yark

No. 47569052
c, Ouatitied in Orange Co
ommissionores Z&"}--2á

et»



FILED: ORANGE COUNTY CLERK 117107202204.36PM
NYSCEF DOC. NO. 9

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 11/10/2022

CERTIFICATE OF RESOLUTION

l,SimonJacob0Witz am thePresident of
PRINTNAME INDICATE POSITIONWITHENTITY (i e Resident, Secretary, Partner, Member. etc.)

yyg_Lincoln Corp, (the "Entity") a corporation
ai;; #Shia.a.ni.an,.55..5.5..57°
formed pursuant to the laws of the State ofNew York

I hereby CERTIFY that a duly convened meeting of the Stockholders and/or Board ofDirectors and/'er
Partnersand/orMembers-ofthe-Entity, a quorum being present throughout, the following resolution was
adopted and recorded in the minute books and does not contravene any provision of the Entity's
governing documents and is now in full force and effect without revocation or change:

RESOLVED THAT:

Any one ormore of the following individuals:

Simon Jacobowitz President
PRINT NAME TITLE

PRINT NAME TITLE

PRINT NAME TITLE

are hereby authorized, in the name of, and on behalf of the Entity, to execute an application for
variances and/or other reliefbefore the Village ofMonroe Zoning Board ofAppeals.

If the Entity is a corporation, the names of the individuals owning more than 5% of the shares of any
stock of the corporation are:

Simon Jacobowitz

7L

/'-/IN WITNESS WHEREOF, I have hereunto subscribed my signature to this certificate this __/__
day ofJune. 2022.

,6a=st.
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apo .

„3ts,
James Cocks
Building Inspector

Ref: Permit Application
Sunset Heights
S/BIL 211-1-1
SR-10 District

Dear WC Lincoln Corp;

Vlage ofMonroe
7 Stage Road, Monroe, NY10950

Te6 845-782-8341
Tax; 845-782-8607

May 25, 2022

I have reviewed your submitted building permit application to construct a single-family dwelling
on an existing lot. This lot is currently a 19,8 acre parcel with an existing single family dwelling
located fronting Lakes Road. According to the Table ofUses and Bulk. Regulations, SR- I O
District you are permitted "One-family detached dwelling".
According to your proposal you are referencing a filed subdivision map dated 1909 and labeled
as Lot 58. Please note that this proposed lot does not have a section, block, lot or comply with
bulk requirements having a lot width of75' and not the 10O width as required by the SR-10
District you are located in. According to 200-64 Buildings, structures or lots with
nonconforming bulk. Adjoining lots. Two or more adjoining nonconforming subdivision lo1s,
regardless ofownership, in a subdivision approved by the Planning Board shall have three years
from the date offiling with the office ofthe County Clerk to obtain a buildingpermit. Any
noncomplying lot in a subdivision approved by the Planning Board andfiled with the office of
the County Clerk more than three years prior to the effective date ofthis chapter and in the same

t

ownership shall not be eligible to receive a buildingpermit. Said subdivision orpart thercof
shall! be resubmitted to the Planning Boardfor approval in accordance with the applicable
provisions ofthis chapter. Any lot in a subdivision approved by the Planning Board after the
effective date ofthis chapter, but which is made nonconforming as to bulk by anyfuture
amendments ofthis chapter, shall have three yearsfrom the date offling to obtain a building
permit.
ccording to this section you will be required to make application to the Planning Board for
approval in accordance with the applicable provisions of this chapter.
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In addition, you are referencing 200-19 Existing Small Lot. A lot owned individually and
separately andseparated in ownershipfrom any adjoining tracts ofland on the effective date of
this chapter which has a total lot area or lot width less than as prescribed herein may be used
for a onefamily dwelling, provided that such lot shall be developed in conformity with all
applicable zone regulations, other than the minimum lot area and lot width requirements, and
with the minimum side setbacks setforth below:
Due to the fact your entire property is under one ownership and you do not meet the bulk
requirements for the SR-10 district, specifically the lot width, I must deny your permit
application based on $200-64 and $200-19 of the Code of the Village ofMonroe, NY and refer
you to the Village ofMonroe Planning Board.

If you have any further questions please do not hesitate to contact me at 782-8341 Ext 128

e: .-J~_
o

~ ·--
Building Inspector
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Instructions for Completing
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Part l - Project Information. The applicant or project sponsor is responsible for the completion of Part l. Responses
become part of the application for approval or funding, are subject to public review, andmay be subject to further verification.
Complete Part I based on information currently available. Ifadditional research or investigationwould be needed to fully
respond to any item, please answer as thoroughly as possible based on current information.

Complete all items in Part1. Youmay also provide any additional informationwhich you believe will be needed by or useful
to the lead agency; attach additional pages as necessary to supplement any item.

Part 1 - Project and Sponsor Information

Name ofAction or Project:
Bridges at Lake Parc

ProjectLocation (describe, and attach a locationmap):
Address: (no#) Sunset Heights, Monroe, PIO 211-1-1. The particular pacel (Lot No. 58) does not have a 911 address assigned to it.

BriefDescription ofProposed Action:
A review by the ZBA of the determination made by James Cocks, Building lspector, denying Applicant's application for a building permit for
property located at (no#) Sunset Heights, Monroe, NY (the " premises " ) This appeal (the "action") seeks to have the ZBA reverse the
determination of the building inspector and order the issuance of a building permit sought by the applicant.

NameofApplicant or Sponsor. Telephone: 845-637-6313
W.C. Lincoln Corp. E-Mail: wclincolncorp@gmail.com

Address:
l/o 17 Frankfort Rd, #101

City/PO: State: Zip Code:
Monroe NY 10950

1. Does the proposed action only involve the legislative adoption ofa plan, local law, ordinance, NO YES
administrative rule, or regulation?

0 □lfYes, attach a narrative description ofthe intent ofthe proposed action and the environmental resources that
may be affected in the municipality and proceed to Pant 2 Ifno, continue to question 2.
2. Does the proposed action require a permit, approval or funding from any other governmental Agency? NO YES
If Yes, list agency(s) name and permit or approval: ] □
3.a. Total acreage of the site of the proposed action? .·30 acres
b. Total acreage to be physically disturbed? 35 acres
c. Total acreage (project site and any contiguous properties) owned

or controlled by the applicant or project sponsor? 19.8 acres

4. Check all land uses that occur on, adjoining and near the proposed action.
JUrban [IRura! (on-agriculture) E] Industrial O Commercial WW]Residential (suburban)
(JForest [lAgriculture [JAauatie [loher (specify):
OParkland

. --

Page 1 of4 RESET
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5. Is the proposed action, NO YES NIA
a. A permitted use under the zoning regulations? □ ~ □
b. Consistent with the adopted comprehensive plan? LI lv) LJ

6. Is the proposed action consistent with the predominant character of the existing built or natural NO YES
landscape? □ ~

7. Is the site of the proposed action located in, or does it adjoin, a state listed Critical Environmental Area? NO YES
If Yes, identify: EE8. a. Will the proposed action result in a substantial increase in traffic above present levels?

II)
b. Are public transportation service(s) available at or near the site ofthe proposed action? 0 □
c. Are any pedestrian accommodations or bicycle routes available on ornear site of the proposed action? [u] □

9. Does the proposed action meet or exceed the state energy code requirements? NO YES
Ifthe proposed action will exceed requirements, describe design features and technologies: □ 0
10. Will the proposed action connect to an existing public/private water supply? NO YES

If No, describe method for providing potable water: □ )
11. Will the proposed action connect to existing wastewater utilities? NO YES

If No, describemethod for providing wastewater treatment □ E]
12. a. Does the site contain a structure that is listed on either the State or National Register ofHistoric NO YES

Places? 0 □
b. Is the proposed action located in an archeologica! sensitive area?

~ LI
13. a. Does any portion ofthe site of the proposed action, or lands adjoining the proposed action, contain NO YES

wetlands or other waterbodies regulated by a federal, state or local agency? El.dl
b. Would the proposed action physically alter, or encroach into, any existing wetland or waterbody? 0 □IfYes, identify the wetland or waterbody and extent of alterations in square feet or acres:

14. Identify the typical habitat types that occur on, or are likely to be found on the project site. Check all that apply:
O Shoreline O Forest OAgricultural/grasslands OEarly mid-successional
0 Wetland [I Urbana E] Suburban

15. Does the site of the proposed action contain any species of animal, or associated habitats, listed NO YES
by the State or Federal government as threatened or endangered? 0 □

16. Is the project site located in the 100 year flood plain? NO YES

I ! !
17. Will the proposed action create storm water discharge, either from point or non-point sources? NO YES
If Yes, --

a. Will storm water discharges flow to adjacent properties? (Jo E]Es □ □
b. Will storm water discharges be directed to established conveyance systems (runoffand storm drains)?

JIr Yes, briefly describe: ENo [Es

Page 2 of4 RESET



[FILED: ORANGE COUNTY CLERK 11Z1072022 04.3PM
NYSCEF DOC. NO. 9

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 11/10/2022

18.Does the proposed action include construction or other activities that result in the impoundment of NO YES
water or other liquids (e.g. retention pond, waste lagoon, dam)?

IfYes, explain purpose and size: ) □
YES19. Has the site ofthe proposed action or an adjoining property been the location of an active or closed NO----

solid waste management facility?
IfYes, describe: ] □
20. Has the site of the proposed action or an adjoining property been the subject of remediation (ongoing or NO YES

completed) for hazardous waste?
IfYes, describe: E □
I AFFIRM THAT THE INFORMATION PROVIDED ABOVE IS TRUE AND ACCURATE TO THE BEST OF MY
KNOWLEDGE 2-
Applicant/sponsor name: w.c. Lincoln Corp. Date: June y9 ,2o22

Signature: _­ 7- e e

Part 2 - ImpactAssessment. The LeadAgency is responsible for the completion ofPart 2. Answer all ofthe following
questions in Part 2 using the information contained in Part 1 and other materials submitted by the project sponsor or
otherwise available to the reviewer. When answering the questions the reviewer should be guided by the concept ''Have my
responses been reasonable considering the scale and context of the proposed action?"

No, or Moderate
small to large
impact impact
may may
occur occur

l. Will the proposed action create a material conflict with an adopted land use plan or zoning □ □regulations?

2. Will the proposed action result in a change in the use or intensity of use of land? □ □
3. Will the proposed action impair the character or quality of the existing community? □ □
4. Will the proposed action bave an impact on the environmental characteristics that caused the □ □establishment of a Critical Environmental Area (CEA)?

5. Will the proposed action result in an adverse change in the existing level of traffic or □ □affect existing infrastructure for mass transit, biking or walkway?

6. Will the proposed action cause an increase in the use of energy and it fails to incorporate □ □reasonably available energy conservation or renewable energy opportunities?

7. Will the proposed action impact existing: □ □a. public/ private water supplies?

b. public/ private wastewater treatment utilities? □ □
8. Wil 1 the proposed action impair th e character or quality of important historic, archaeological, □ □architectural or aesthetic resources?
9. Will the proposed action result in an adverse change to natural resources (e.g., wetlands, □ □waterbodies, groundwater, air quality, flora and fauna)?

Page 3 of4 RESET
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No, or Moderate
small to large
impact impact
may may
occur occur

10. Will the proposed action result in an increase in the potential for erosion, flooding or drainage □ □problems?

11. Will the proposed action create a hazard to environmental resources orhuman health? □ □
Part 3 - Determination of significance. The Lead Agency is responsible for the completion of Part 3. For every
question in Pant 2 that was answered "moderate to large impactmay occur", or if there is a need to explain why a particular
element ofthe proposed action may or will not result in a significant adverse environmental impact, please complete Part 3.
Part 3 should, in sufficient detail, identify the impact, including any measures or design elements that bave been included by
the project sponsor to avoid or reduce impacts. Part 3 should also explain bow the lead agency determined that the impact
may orwill not be significant. Each potential impact should be assessed considering its setting, probability ofoccurring,
duration, irreversibility, geographic scope and magnitude. Also consider the potential for short-term, long-term and
cumulative impacts.

Check thisbox ifyou bave determined, based onthe infonnation and analysis above, and any supporting documentation,
that the proposed action may result in one ormore poteniially large or significant adverse impacts and an
environmental impact statement is required
Check this box ifyou have determined, based on the information and analysis above, and any supporting documentation,
that the proposed action will not result in any significant adverse environmental impacts.

Vllage of Monroe Zoning Board of Appeals

□
□

Name ofLead Agency Date
Chairman Zoning Board of Appeals

Print or TypeName ofResponsible Officer in Lead Agency Title ofResponsible Officer

Signature ofResponsible Officer in Lead Agency Signature ofPreparer (ifdifferent fromResponsible Officer)

PRINT Page 4 of4 RESET



[FILED: ORANGE COUNTY CLERK 11/1072022 04.36PM
NYSCEF DOC. NO. 9

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 11/10/2022

Dickover, Donnelly & Donovan, LLP
Attorneys and Counselors at Law

David A. Donovan
Robert J. Dickover
MICHAEL H. DONNELLY,Reared
2sg Law Fin Jg.
Alexander Appeltum, PC.. Florida. NY (1915-1988)
Ludmerer & Varno, Es4s, Warwick, .Y.

Village of Monroe
Zoning Board ofAppeals
ATTN. Paul S. Baum, Esq, Chairman
7 Stage Road
Monroe, New York 10950

June 14, 2022

28 Bruen Place
P.O. Box 610
Goshen, NY 10924
Phone (845) 294-9447
dickover@dddllplaw.com
Fax (845) 294-6553
ot for erwr fPros)

RE: Applicant: WC. Lincoln Corp.
Appeal: APPLICATION TO REVIEWDETERMINATION OFBUILDING INSPECTOR
Premises: (no #) Sunset Heights, Monroe, NY
SBL: Portion of(P/O) 211-1-1

Dear Chairman Baum and Members:

This firm is counsel to W.C. Lincoln Corp. owner of the subject premises and
therefore, an interested party in this Application. This letter and its exhibits shall
supplementthe application and the record of the proceedings before the Zoning Board of
Appeals ("ZBA" and/or "Board") with the comments and documents contained herein.

INTRODUCTION

The instant Application is for a review by the ZBA of the determination made by
James Cocks, Building Inspector, denying our client's (W.C. Lincoln Corp.) application for
a building permit for property located at (no #) Sunset Heights, Monroe, NY (the
"premises"). A copy of the application for the building permit is enclosed with this letter
as Exhibit"A" A copy of the Building Inspector's denialletter is attached to the application
for this review and is also attached to this letter as Exhibit "B." This appeal seeks to have
the ZBA reverse the determination of the building inspector and order the issuance of the
building permit sought by our client.

Pursuant to Village of Monroe Zoning Code section§ 200-75 "Powers and duties"

The Board of Appeals shall have all the powers and duties prescribed by
statute and by this chapter, which are more particularly specified as
follows, provided that none of the followingprovisions shall be deemed to
limit any power of the Board ofAppeals that is conferred by law.

Subparagraph "A" .then provides that
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A. Appeals. The Zoning Board of Appeals shall hear and decide appeals
from and review any order, requirement, decision or determination of the
Building Inspector or such other official charged with the enforcement of
this chapter....

Further, pursuant to NYS Village Law $ 7-712-b "Permitted action by board of
appeals" subparagraph "1" provides:

l. Orders, requirements, decisions, interpretations, determinations. The
board of appeals may reverse or affirm, wholly or partly, or may modify
the order, requirement, decision, interpretation or determination
appealed from and shall make such, order, requirement, decision,
interpretation ordetermination as in its opinion ought to have been made in
the matter hy the administrative official charged with the enforcement of
such local lawand to that end shall have all the nowers of.the administrativeV ;

oŒ,cial from whose order, requirement, decision, interpretation or
determination the appeal is taken.

Pursuant to the foregoing, the ZBA has jurisdiction to hear this appeal which seeks
a review of the Building Inspector's determination which denied our client's application
for a building permit at the premises. Coupled with this appeal is the request that the
Board direct the issuance of the building permit as applied for or alternatively to issue
the building permit itself.

Specifically, not being asked for in this appeal is an area variance(s) and notably
no "interpretation" of any code or regulation text is asked for nor required.

The Property:

Address. (no#) Sunset Heights, Monroe, NY. The premises are depicted
as Lot No. 58 on that certain plat of subdivision entitled "Plat of
Subdivision Sunset Heights, Monroe Orange Co. N.Y. owned by Roscoe W.
Smith. 1908" and filed November 15, 1909 in the office of the Clerk of the
county of Orange in Pocket 5, Folder No. as Map #800.

SBL_ Portion of(P/O) 211-1-1. The particular parcel (Lot No. 58) does not
have a 911 address assigned to it.

Zoning District; SR-10

Size: Approximately 14,063 square feet or.35 acres.

SEQRA:

Pursuant to 6 NYCRR § 617.5 (c)(11) and (25) this application is a Typen action
and, though not required, a short form Environmental Assessment Form has been
submitted with the application on this appeal.

Pursuant to $ 617.5 (c )(11) construction or expansion of a single-family, a two-
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family or a three-family residence on an approved lot is a Type II action. The SEQRA
Handbook 4h Edition provides the following guidance:

Note that this item is specific to single-, two-,and three-family dwellings on
approved lots only. While the size of the project is an important factor in
determining applicability of this item, approval of the lot is equally important.
This provision does not apply where one or more new lots are being created but
are not yet approved. SEQR review is still warranted in those instances. Where a.
building lot has already been approved,_then even when a _single-.two-, or_three­
family residence requires one or more additional approvals. _such as_site plan
approval or zoning variances from a local board. or other permits such as a DEC
natural resources permit (freshwater wetlands. tidal wetlands, stream
protection, etc.), no further review under SEOR is required. (Underlining added
for emphasis).

And,

Pursuant to§ 617.5 (c) (25) official acts of a ministerial nature involving no
exercise of discretion, including building permits and historic preservation permits
where issuance is predicated solely on the applicant's compliance or noncompliance
with the relevant local building or preservatian code(s) are also Type 11 actions. The
SEQRA Handbook 4th Edition provides this guidance:

A ministerial act is an action performed as prescribed by law or regulation and
based on a specific set of facts without the use of judgment or discretion. It is
also called a non- discretionary decision.... By definition, SEQR applies to
discretionary decisions only. For decisions where a permit or license must be
issued if a given set of circumstances have been met, SEQR does not apply. In
addition to the examples in the regulations, there are many others: dog licenses,
resident permits to use a town swimming pool or other town facility, and voter
registration. A few municipalities have building permits that include some
discretionary approvals. For a discussion of ministerial versus the less
commonly occurring discretionary building permit, see Atlantic Beach v. Gavalas,
183 AD2d 750 (2d Dept. 1993).

Non-discretionary or "ministerial" decisions are based entirely upon a given set
of facts, as prescribed by law or regulation, without use of judgment or
individual choice on the part of the person or agency making the decision. For
example, the issuance of a building permit to construct a residence in an.
approved subdivision would be ministerial if the plans show the structure will
conform to all local building codes. (Underlining added for emphasis).

As a Type II action, no further environmental review is required on this
application.

New York State General Municipal Law [GML) $ 239-1, m, n:
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Notwithstanding the provision of Village Code section $ 200-76.D "Procedures"
and the Monroe Village Application note that "all appeals before the ZBA must be
referred to the Orange County Planning Department" ifwithin 500 feet ofcertain types
of properties, it is noted that the provisions of NYS GML Sec. 239-k, I, m, and n do NOT
apply to this application before the Board.

GML § 23 9-1, m, and n apply only to actions seeking:

(i) adoption or amendment of a comprehensive plan pursuant to section two
hundred seventy-two-a of the town law, section 7-722 of the village law or
section twenty-eight-a of the general city law;
(ii) adoption or amendment of a zoning ordinance or local law;
(iii) issuance of special use permits;
(iv) approval of site plans;
(v) granting of use or area variances;
(vi) other authorizations which a referring body may issue under the provisions
of any zoning ordinance or local law.

(See, General Municipal Law§ 239-m(a))

And, further, only to actions which are within 500 feet of:

(i) the boundary of any city, village or town; or
(ii) the boundary of any existing or proposed county or state park or any other
recreation area; or
(iii) the right-of-way of any existing or proposed county or state parkway,
thruway, expressway, road or highway; or
(iv) the existing or proposed right-of.way of any stream or drainage channel
owned by the county or for which the county has established channel lines; or
(v) the existing or proposed boundary ofany county or state-owned land on
which a public building or institution is situated; or
(vi) the boundary afa farm operation located in an agricultural district, as
defined by article twenty-five-AA of the agriculture and markets law, except this
subparagraph shall not apply to the granting of area variances.

(See, General Municipal Law$ 239-m(b))

This application is none of the type actions set forth within GML $239-m(a) nor is the
property located within 500 feet of the designated type properties that might trigger a
GML 239 referral.

Because this area of law requiring referral to a county planning department is fully set
forth within general scheme of State law the provisions of GML § 239 pre-empts the
local law provisions and makes those local law provisions inapplicable to this action.

Furthermore, the intent of GML $239 as expressed $ 239-1(2) "Intent" that "The
purposes of this section, sections two hundred thirty-nine-m and two hundred thirty-

GML 239-k was repealed by L.1997, c. 451, $ 2, eff. July 1, 1998 and is no longer applicable.
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nine-n of this article shall be to bring pertinent inter-community and county-wide
planning, zoning, site plan and subdivision considerations to the attention of
neighboring municipalities and agencies having jurisdiction." makes dear that because
there are no "inter-community and county-wide planning, zoning, site plan and
subdivision considerations" on this Board's review of a determination denying a
building permt, a review under GML 239-k, l, m, and n has no applicability to this
matter and no referral is required.

FACTS/HSTORY

The Applicant, W.C. Lincoln Corp. owns the remaining properties depicted on that
certain plat of subdivision entitled "Plat of Subdivision Sunset Heights, Monroe Orange
Co. N.Y. owned by RoscoeW.Smith. 1908" and filed November 15, 1909 in the office of the
Clerk of the county of Orange in Pocket 5, Folder No. as Map #800 (hereinafter referred
to as the "1909 subdivision") A copy of that Plat is made a part of the application to the
ZBA and is incorporated as a part hereof as though fully set forth herein.

The 1909 subdivision plat created 65 lots for residential development. Some of
those lots have since been sold or otherwise conveyed out of ownership and of those lots
the applicant owns the remaining lots numbered 1-11, 14-40 and 54-61.

By resolution of the Village of Monroe Planning Board (the "Planning Board")
made and dated September 18, 2008, upon the Applicant's then pending application for
amended subdivision approval, the Planning Board granted preliminary subdivision
approval with conditions for the premises (the "2008 Resolution"). A copy of that
Resolution is annexed as Exhibit "C:" In that Resolution the premises are referred to as
"The Bridges at Lake Park." That name remains as the current name of the project.

Within the 2008 Resolution at the seventh (7h) "Whereas" provision therein
appears the finding of the Planning Board that

"the Planning Board has determined that because of the substantial
improvements to the property following the 1909 subdivision and other factors,
including the village's prior taking over ownership of the roads on said
subdivision map, that the applicant W.C. Lincoln Corp. is vestedwith regard to the
rights accruing under the 1909 subdivision map subject to the modifications of
the subdivision as hereinafter set forth"

Further, within the minutes of the meeting of the Planning Board held July 16,
2007leading up to the 2008 Resolution, David Levinson, Esq., then counsel for the Village
Planning Board, stated that "we technically have an approved 65 lot subdivision that goes
back to 1909". A copy of the relevant portion of the minutes of said meeting are attached
hereto as Exhibit "D."

Following the adoption of the 2008 Resolution a law suit brought by adjoining
neighbors to the Bridges at Lake Parc subdivision project was settled. The litigation was
settled pursuant to a stipulation of settlement which was "so ordered" by the Hon. John
K. McGuirk, Justice of the Supreme Court, and dated July 24, 2009. Within thatstipulation



[FILED: ORANGE COUNTY CLERK 1171072022 04.36PM@
NYSCEF DOC. NO. 9

Page 6

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 11/10/2022

June 14, 2022

as "so ordered" was the agreement to modify the amended subdivision plat with respect
to certain of the street configurations and otherwise left the conditional preliminary
subdivision of the project intact inclusive of the finding by the Planning Board as stated
in the 2008 Resolution that "the applicant W.C. Lincoln Corp. is vested with regard to the
rights accruing under the 1909 subdivision map subject to the modifications of the
subdivision as hereinafter set forth" A copy of the stipulation is annexed hereto as Exhibit
"E".

From the foregoing 2008 Resolution and the "So Ordered" stipulation, it is clear
that the subdivision and project known as Bridges at Lake Parc have the benefit ofvested
rights and that W.C. Lincoln Corp. can develop the project in accordance with the 1909
subdivision plat not withstanding the subsequent 2008 Resolution of conditional
preliminary subdivision approval.

THE ISSUE

The Applicant has sought a building permit for a single-family residence on lot No.
58 as depicted on the 1909 subdivision plat. The Building Inspector has denied that
application citing $200-64 of the Village Zoning Code.

The Building Inspector also makes note that

Due to the fact your entire property is under one ownership and you do
not meet the bulk requirements for the SR-10 district, specifically the lot
width, I must deny your permit application based on $200-64 and $200­
19 of the Code of the Village of Monroe, NY and refer you to the Village of
Monroe Planning Board

Notably absent from the Building Inspector's determination either unknowingly
or purposely is the fact that the Planning Board and Supreme Court Justice have all
previously found that the project has and enjoys the benefit of vested rights.

lt is noted that learned counsel's statement to the Planning Board that the project
had vested rights as well as the finding of the planning Board so stating, and the stipulated
fact so stating, were not founded from thin air. Rather, as the Planning Board noted
substantial improvements had been made as well as other "factors" including the Village's
taking ownership of the roads all compelled that Board's finding that the project had
vested rights.

The Building Inspector, as stated in his denial letter (Exhibit."B") relies upon three
(3) factors in making his determination.

A) that the provisions of the proposed lot [Lot No. 58) does not have a section,
block, lot number assigned to it;

8) that the lot does not comply with bulk requirements having a lot width of 75'
and not the 100' width as required by the SR-10 zoning district; and
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C) that the entire property is under one ownership and does not meet the bulk
requirements for the SR-10 district, specifically the lot width,

The Building Inspector then concludes that based on §200-64 and §200-19 of the
Code of the Village of Monroe, NY the application for a building permit is denied.

$200-64 of the Village Zoning Code provides that:

Buildings, structures or lots with nonconforming bulk. Adjoining lots.
Two or more adjoining nonconforming subdivision lots, regardless of
ownership, in a subdivision approved by the Planning Board shall have
three years from the date of filing with the office of the County Clerk to
obtain a building permit. Any noncomplying lot in a subdivision approved
by the Planning Board and filed with the office of the County Clerk more
than three years prior to the effective date of this chapter and in the same
ownership shall not be eligible to receive a building permit. Said
subdivision or part thereof shall be resubmitted to the Planning Board for
approval in accordance with the applicable provisions of this chapter. Any
lot in a subdivision approved by the Planning Board after the effective
date of this chapter, but which is made nonconforming as to bulk by any
future amendments of this chapter, shall have three years from the date
of filing to obtain a building permit.

$200-19 of the Village Zoning Code "Existing small lots in all residential zones"
[Amended 6-13-2017 by L.L. No. 5-2017] provides that:

A lot owned individually and separately and separated in ownership from
any adjoining tracts of land on the effective date of this chapter which has
a total lot area or lot width less than as prescribed herein may be used for
a one-family dwelling, provided that such lot shall be developed in
conformity with all applicable zone regulations, other than the minimum
lot area and lot width requirements, and with the minimum side setbacks
set forth below:

Minimum Side
For One­ For Lots With
Family Width Setback Total Both Side Setbacks

Residence
In: (feet) (feet) (feet)

SR-20 50to99 6 20
Zone

SR-10 50 to 99 4 15
Zone
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As to the Building Inspector's assertion that lack of an assigned Section, Block and
Lot identifier ("tax map number") for Lot No. 58 is a reason to reject the building permit
application, there is no basis for denial upon this factor. Tax map numbers are assigned
by the County Tax Map department and the Village/Town tax assessor upon application
for a map identifier. Whether or not a parcel has a tax identifier assigned to it as a basis
for denial of a building permit is simply mistaken. As shown by the record the parcel for
which a permit is sought is part of Section 211, Block 1, Lot 1 and upon application a tax
map identifier will be assigned the parcel.

As to the parcels failure to comply with bulk requirements and that the property
is under one ownership and does not meet the bulk requirements for the SR-10 zoning
district, those objections ignore the law with respect to vested rights and further ignores
the prior findings of the Planning Board as "so ordered" by the Justice of the Supreme
Court, John K. McGuirk, that the 1909 subdivision project has the benefit of vested rights.

The Law ofVested Rights

The principals at hand involve what is referred to as "exemption" from changes
made in local zoning ordinances that make residential lots which were, when approved,
legal building lots but, as a result of code amendments, make those previously approved
lots now non-conforming with respect to bulk area requirements.

Though referred to by the Building Inspector in his denial letter, the zoning code
provision at $ 200-64 as further codified by the NYS Village Law§ 7-709 protects the
validly approved subdivision lots from zoning changes for a period of three years ( or in
some cases two-years) post-subdivision approval. These statutory exemptions would
have expired no later than three years after the 1909 subdivision.

Were the statutory exemptions provided by $ 200-64 and $ 7-709, the only
exemptions applicable in this matter, the denial by the Building Inspector would be well­
founded. However, the Village Code $ 200-64 and NYS Village Law§ 7-709 exemptions
are not the only exemptions available to the Applicant in this matter.

As referenced by Planning Board counsel David Levinson, Esq. at the meeting of
that Board held July 16, 2007 in connection with the Public Hearing conducted that
evening wherein he stated, "we technically have an approved 65 lot subdivision that goes
back to 1909" this project enjoys the benefit of another type of "exemption. A copy of the
relevant portion of the minutes from that meeting are attached as Exhibit "D. This
statement by counsel is an explicit recognition that the project (at the time of his
statement the "project" was a then pending application for amendment to the 1909
subdivision) and the 1909 subdivision then had and still have vested rights. As noted
earlier that statement by counsel as well as the subsequent finding made by the Planning
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Board within its 2008 Resolution of Preliminary Subdivision approval (Exhibit "C") and
the subsequent Order of the Supreme Court (Exhibit "E") all find that the 1909
subdivision had the benefit ofvested rights and provides another type of exemption from
zoning changes in bulk requirements.

This other exemption known as vested rights is not a statutory exemption but is
one based in common law.

New York State common law has long recognized an entirely separate exemption
from those provided by statute for approved lots pursuant to the doctrine of "Vested
Rights." This body of law is yet another exemption, albeit not statutory, providing
protection/exemption for previously approved subdivision lots which have been
rendered non-complying by subsequent zoning amendments.

Sections ofTown and Village Laws which provide exemption from amendments to
zoning ordinance requirements increasing required lot size made within three years after
approval and filing of the subdivision plat or first section of plat [NYS Town Law$ 265-a]
and within three, two, or one years upon filing [NYS Village Law § 7-709] were not
intended to abrogate vested rights acquired before or during exemption [the period] by
virtue of substantial improvements. See, Ellington Const. Corp. v. Zoning Bd. of Appeals
of Incorporated Village of New Hempstead (2 Dept. 1989) 152 A.D.2d 365, 549 N.YS.2d
405, appeal granted 76 N.Y.2d 705, 560 N.Y.S.2d 128, 559 N.E.2d 1287, affirmed 77 N.Y.2d
114, 564 N.Y.S.2d 1001, 566 N.E.2d 128.

In a most recent case addressing the issue of "vested rights" though the court
determined that the applicant in that matter was not entitled to exemption by virtue of
acquiring vested rights, the court's decision is instructive.

Quoting from Matter of Exeter Bldg. Corp. v Town of Newburgh, 114 AD3d 774,
778-80 [2d Dept 2014], affd, Matter of, 26 NY3d 1129 [2016] [Note; Underlining has
been added for ease in reference]

The doctrine of vested rights is implicated when a property owner seeks to
continue to use property, or to initiate the use of property, in a way that was
permissible before enactment or amendment afa zoning ordinance but would
not be permitted under a new zoning law (see, People v. Miller, 304 N.Y. at 108,
106 N.E.2d 34; see generally Rathkopf, Rathkopf and Ziegler, Rathkopf's The Law
of Zoning and Planning,§ 70:1 [4th Ed.2011]). In those situations, the right of
the property owner is to be balanced against the right of the public to enforce
the zoning law (see Glacial Aggregates LLCv. Town of Yorkshire, 14 N.Y.3d 127,
135, 897 N.Y.S.2d 677, 924 N.E.2d 785; People v. Miller, 304 N.Y. at 108-109, 106
N.E.2d 34; Matter of Cobleskill Stone Prods., Inc. v. Town ofSchoharie, 95 A.D.3d
at 1638, 945 N.Y.S.2d 793; Matter of Putnam Armonk v. Town of Southeast, 52
A.D.2d 10, 15, 382 N.Y.S.20 538).

Generally, "nonconforming uses or structures, in existence when a zoning
ordinance is enacted, are. constitutionally protected and will be permitted to continue,
notwithstanding the contrary provisions of the ordinance" (People v. Miller, 304 N.Y. at
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107, 106 N.E.2d 34; see Jones v. Town of Carroll, 15 N.Y.3d 139, 143, 905 N.Y.S.2d 551,
931 N.E.2d 535; Glacial Aggregates LLC v. Town of Yorkshire, 14 N.Y.3d 127 at 135, 897
N.Y.S.2d 677, 924 N.E.2d 785; Matter of Syracuse Aggregate Corp. v. Weise, 51 N.Y.2d
278, 284, 434 N.Y.S.2d 150, 414 N.E.2d 651). By contrast, rezoning may restrict new
uses ofthe property (see Matter of Pete Drown, Inc. v. Town Bd. ofTown of Ellenburg,
229 A.D.2d 877, 879, 646 N.Y.S.2d 205; cf. Rocky Point Drive-in, LP. v. Town of
Brookhaven, 21 N.Y.3d 729, 977 N.Y.S.2d 719, 999 N.E.2d 1164). The intermediate
situation, in which the use of property is in transition when the new zoning is adopted,
is at the heart ofmost disputes regarding the common-law doctrine ofvested rights. The
common-law doctrine has been characterized as "one of the most troublesome areas of
land use regulation" (Rathkopf, Rathkopf and Ziegler; Rathkopfs The Law of Zoning and
Planning $ 70:1 [4th Ed.2011]).

"In New York, a vested right can be acquired when, pursuant to a legally issued
permit, the landowner demonstrates a commitment to the purpose for which the permit
was granted by effecting substantial changes and incurring substantial expenses to
further the development" (Town of Orangetown v. Magee, 88 N.Y.2d 41, 47, 643 N.Y.S.2d
21, 665 N.E.2d 1061; see Matter ofRC Enters. v. Town ofPatterson, 42 A.D.3d 542, 544,
840 N.Y.S.2d 116; Matter of Lefrak Forest Hills Corp. v. Galvin, 40 A.D.2d 211, 218, 338
N.Y.S.2d 932, affd. 32 N.Y2d 796, 345 N.Y.S.2d 547, 298 N.E.2d 685, cert. denied 414 U.S.
1004, 94 S.Ct. 360, 38 L.Ed.2d 240; Matter ofFox Lane Corp. v. Mann, 216 App.Div. 813,
813, 215 N.Y.S. 334, affd. 243 NY. 550, 154 N.E. 600). "Neither the issuance of a permit ...
nor the landowner's substantial improvements and expenditures, standing alone, will
establish the right The landowner's actions relying on a valid permit must be so
substantial that the municipal action results in serious loss rendering the improvements
essentially valueless" (Town of Orangetown v. Magee, 88 N.Y.2d at 47-48, 643 N.Y.S.2d
21, 665 N.E.2d 1061; see Glacial Aggregates LLC v. Town ofYorkshire, 14 N.Y.3d at 136,
897 N.Y.S.2d 677, 924 N.E.2d 785; People v. Miller, 304 N.Y. at 109, 106 N.E.2d 34; 780
Matter of RC Enters. v. Town of Patterson, 42 A.D.3d at 544, 840 N.Y.S.2d 116; People ex
rel. Publicity Leasing Co. v. Ludwig, 172 App.Div. 71,73-74, 158 N.Y.S. 208, affd. 218 N.Y.
540, 542, 113 N.E. 532)

"Reliance" is an essential element of the doctrine (Glacial Aggregates LLC v. Town
of Yorkshire, 14 N.Y.3d at 136-137, 897 N.Y.S.2d 677, 924 N.E.2d 785). Although many
cases speak in terms of reliance on permits (see e.g., Town of Orangetown 160 v. Magee,
88 N.Y.2d at 47, 643 N.Y.S.2d 21, 665 N.E.2d 1061; Matter of RC Enters. v. Town of
Patterson, 42 A.D.3d at 544,840 N.Y.S.2d 116), a right may vest ín certain situations
when "subdivisions" have been given a "final grant of approval" (Matter ofEllington
Constr. Corp. v. Zoning Bd. ofAppeals of Inc. Vil. of New Hempstead, 152 A.D.2d 365,
373, 549 N.Y.S.2d 405, affd. 77 N.Y.2d 114, 564 N.Y.S.2d 1001, 566 N.E.2d 128). Matter of
Exeter Bldg. Corp. v Town of Newburgh, 114 AD3d 774, 778-80 [2d Dept 2014], affd,
Matter of, 26 NY3d 1129 [2016].

In order to gain the exemption provided by "vested rights," the property owner
must demonstrate two elements.

First, that there was a legally issued permit. In this case, with the Bridges at Lake
Parc subdivision, the 1909 plat was approved and filed in the County Clerk's office and

----------------------------- ·-
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the Planning Board thereafter issued the 2008 Resolution preliminarily amending thé
subdivision approval for the lots. Those filings and approvals constitute the requisite
"permit." (Matter of Ellington, supra.)

Second, the landowner must demonstrate a commitment to the purpose for which
the permit was granted by effecting substantial changes and incurring substantial
expenses to further the development.

In the Bridges at Lake Parc development, the developer has made the dedications
for the public improvements, built-out a portion of the required improvements for the
residential subdivision, to wit: the street known as Sunset Heights; the Village has taken
ownership of certain of the streets; certain lots have been sold or transferred to others
inclusive of lots taken by the Village of Monroe itself? and upon which some houses have
been built.

From the foregoing, it is clear that the Applicant has incurred unquestionably
substantial expenses for the improvements contemplated by and shown by the 1909
subdivision.

It is obvious that all of the foregoing improvements have been installed at
significant expense and upon clear reliance by the developer upon the subdivision
approval. For had there been no permit/subdivision approval, it is abundantly certain
that the improvements would not have been installed.

Notwithstanding all of the improvements made in connection with the original
1909 subdivision, this Board (the ZBA) does not have to reach any factual determinations
concerning whether or not they were or were not made because the previous 2008
Resolution of the Planning Board as well its incorporation within the "so ordered'
stipulation of settlement found that the "property is vested with regard to the rights
accruing under the 1909 subdivision map" and that finding is conclusive with respect to
whether the project and its lots can be developed.

CONCLUSION

From all of the foregoing, it is respectfully submitted that the determination made
by the Building Inspector which denied the application for a building permit on lot No. 58
must be reversed. Based upon the prior determination of the Planning Board as well as
the "so ordered" stipulation that the project enjoys the benefits of the doctrine of "vested
rights" to be developed in accordance with the 1909 subdivision approval, the Applicant
is entitled to the issuance of a building permit.

Pursuant to the Board's authority found in NYS Village Law $ 7-712-b to "make
such order, requirement, decision, interpretation or determination as in its opinion ought
to have been made in the matter by the administrative official charged with the

The Village ofMonroe took ownership oflot No. 66 and some of the lands adjoining that lot
from two of the adjacent lots (See Minutes of Planning Board meeting dated March 14, 2007
annexed as Exhibit "F".
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enforcement of such local law and to that end shall have all the powers of the
administrative official from whose order; requirement, decision, interpretation or
determination the appeal is taken" it is further submitted that this Board should order
the Building Inspector to issue the building permit as applied for or alternatively issue
the permit itself.

223
ROBERT J. DICKOVER

RJD/sj
Ends.
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BUILDING DEPARTMENT
VILLAGE OF MONROE

7STAGEROAD, MONROE, N.Y. 10950
wwwillageomonroe.ore

t [lp
l #
□

/for 9ice use only -rev5/16)
$Z//LLDate:

Fee Amount:
Check
Cash

sr1ü
211-1-110t58

sunset hights monroe NY

Application#:
Tax Map
Zone
Property
Address:
Date Approved:

APPLICATION EOR BUILDING PERMIT
Requirements for a Building PermitApplication:

1. Two plot plan diagrams locating clearly and distinctly all buildings whether existing or proposed, and
location of proposed work to be done, including dimensions of proposed work, and all setback
dimensions from property lines and existing structures.

2, Two sets of Drawings/Plans including specifications describing the nature of the work to be performed,
the materials and equipment to be used and installed and details of structural, mechanical, electrical and
plumbing installations, Section, Lotand Block numbers and street address oflot where work will be
performed.

3. Fee [see attached fee schedule far fee details)
APPLICATION IS HEREBY MADE to the Building Departmnent for the issuance ofa Building Permit, pursuant to the New York State
Building Construction Code for the Construction of Buildings, additions or alterations, or for removal or demolition, as herein
described. 'The applicant agrees to comply with all applicable laws, ordinances and regulations. Upon approval of this application,
the Building Department will issue a Building Permit to the applicant together with an approved duplicate set of plans and
specifications. Such permit and approved plans and specifications shall be kept on the premises available for inspection
throughout the progress ofwork.

No work covered by this application may be commenced before a Building Permit is issued. Nobuilding shall be occupied or
used in whole or in partfor any purpose whatever until a Certificate ofOccupancy shall have been granted by the Building
Department.

Aplicant information;
WC LINCOLD CORP 1 JACKSON AVE

Name (Please print)

WCLINCOLNCORP@GMAIL.COM

Address

914-518-5055
Email address Telephone

Applicant is: Owner iaa Lessee O Agent l Architect [J Engineer DJ Contractor O

If applicant is a corporation, name, title and
signature of duly authorized officer: SIMON JACOBS (SECRITERRY)

Ifyou would like to receive informational emails and updates from the Village ofMonroe check here [l

Property Information;

Location of Property where work will be done:

Property Owner (if different from Applicant):

lys,,

LOT 58 OF THE SUNSET HIGHTS SUBDIVISION

Name.

Tel.
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aureafwork (checkwhich applicable)

Addition D Alteration D Deck DO Demolition Fence Grading/Filling DO New Building e Pool/Hot'Tub DO
Pool Deck [] Roof [] Shed E Siding DO Solar Panels DO Sign Other.

Existing use and occupancy of property

Intended use and occupancy of property

Detailed Description of Protect

VECANT LAND

SINGLE FAMILY DWELLING

EEES: See attached fee schedule. All fees are to be paid at the time ofapplication.

FEE:

PROJECTCONTACTS

contractor:_ WEISS EQUITY GROUP LLC

ares. 20 CHEVRON RD UNIT 201 hone,. 8456376313

NOTE: In order toprocess anypermit, proofofWorker's Compensation must be provided. Acceptableforms
includeForm 105.2, U26.3 or CE-200{NoAccord FormsAccepted)

Electrician_ Wershon meandal & sons electric & cons

Address. 1 satmar drive monroe NY

o.cuece214E»""

Phone , 347-578-3459
All electrical workmustbe performedbyan Orange County licensed electrician.

-====~============================7J==============================================-
Aiant senatore. ( a_Date: 4-14-2022- w""»

Consent ofProperty Owner ifApplicant is notProperty Owner:

l,,amtheowner in fee of the premises described in this application and have

authorized to make this application on my behalf.

[rper[y [)yner; Date:

It is the applicant's responsibility to call the Building Department to schedule inspections
during construction and for final Certificate ofOccupancy upon completion.

(845) 782-8341 x31
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James Cocks
0uilfng Inspector

Ref: Permit Application
Sunset Heights
S/BL 211-1-1
SR-10 District

Dear WC Lincoln Corp;

Vllage ofMonroe
7Stage Road, Monroe, 9Y10950

1l 845-782-8341
Fax; 845-782-8607

May 25, 2022

I have reviewed your submitted building permit application to construct a single-family dwelling
on an existing lot. This lot is currently a 19.8 acre parcel with an existing single family dwelling
located fronting Lakes Road. According to the Table ofUses and Bulk Regulations, SR-IO
District you are permitted "One-family detached dwelling".
According to your proposal you are referencing a filed subdivision map dated 1909 and labeled
as Lot 58. Please note that this proposed lot does not have a section, block, lot or comply with
bulk requirements having a lot width of 75' and not the 100' width as required by the SR-10
District you are located in. According to §200-64 Buildings, structures or lots with
nonconforming bulk. Adjoining lots. Two or more adjoining nonconforming subdivision lots,
regardless ofownership, in a subdivision approved by the Planning Board shall have three years
from the date offiling with the office of the County Clerk to obtain a building permit. Any
noncomplying lot in a subdivision approved by the Planning Board andfiled with the office of
the County Clerk more than three years prior to the effective date ofthis chapter and in the same
ownership shall not be eligible to receive a buildingpermit. Saidsubdivision orpart thereof
shall be resubmitted to the PlanningBoardfor approval in accordance with the applicable
provisions ofthis chapter. ny lot in a subdivision approved by the Planning Board after the
effective date ofthis chapter, but which is made nonconforming as to bulk by anyfuture
amendments ofthis chapter, shall have three years from the date offiling to obtain a building
permit.
According to this section you will be required to make application to the Planning Board for
approval in accordance with the applicable provisions of this chapter.
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In addition, you are referencing $200-19 Existing Small Lot. A lot owned individually and
separately and separated in ownershipfrom any adjoining tracts ofland on the effective date of
this chapter which has a total lot area or lot width less than asprescribed herein may be used
for a one-family dwelling, provided that such lot shall be developed in conformity with all
applicable zone regulations, other than the minimum lot area and lot width requirements, and
with the minimum side setbacks setforth below.
Due to the fact your entire property is under one ownership and you do not meet the bulk
requirements for the SR-I O district, specifically the lot width, I must deny your permit
application based on $200-64 and $200-19 of the Code of the Village ofMonroe, NY and refer
you to the Village ofMonroe Planning Board.

lf you have any further questions please do not hesitate to contact me at 782-8341 Ext 128
o+rgg

_-: ·--
Building Inspector
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RESOLUTION OF PRELIMINARY SUBDIVISION APPROVAL WITH CONDITIONS
FOR W.C. LINCOLN CORP.

VILLAGE OFMONROE PLANNING BOARD

WHEREAS, the applicant W.C. Lincoln Corp. has made application to this board for

approval ofa 43 lot subdivision appearing on a map previously filed with the Orange County Clerk

in 1909;

WHEREAS, the proposed subdivision has been referred to as "The Bridges at Lake Park";

WHEREAS, the applicant has sought to revise I6 of the lots contained on the plan;

WHEREAS, the property is located in the current SR-10 Zoning District of the Village of

Monroe;

WHEREAS, the section, block and lot of the proposed project is Section 211, Block I, Lot

I on the Village of Monroe tax rolls;

WHEREAS, the lots in question fail to comply with the current bulk requirements of SR-1 O

Zoning District;

WHEREAS, the Planning Board has detennined that because of the substantial

improvements to the property following the 1909 subdivision and other factors, including the
,,

village's prior taking over ownership of the roads on said subdivision map, that the applicant W.C.

Lincoln Corp. is vested with regard to the rights accruing under the 1909 subdivision map subject

to the modifications of the subdivision as hereinafter set forth;

WHEREAS, a public hearing has been held and concluded with regard to the application for

preliminary subdivision approval;

I± 57« n,JR
i/ s z za [\
ylLLAGE OF MoROE

- I

a¥«a....-ow
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WHEREAS, the Planning Board of the ViJ!age ofMonroe shall, by separate findings issue

a determination of significance or non-significance under the State Environmental Quality Review

Act;

WHEREAS, the Planning Board agrees to grant preliminary subdivision approval subject to

the following conditions, all ofwhich are to be resolved, satisfied or concluded prior to the grant of

unconditional final subdivision approval to the applicant;

1. The issue of parkland foes required by the Village ofMonroe Zoning Law has been

referred by the Planning Board to the Village Board for consideration since it is the ViJ!age Board's
t

jurisdiction to determine whether parkland fees may be waived and/or a payment schedule autorized

with regard to any such parkland foes. ·

2. The Planning Board has been informed that the Village ofMonroe Board ofTrustees has

elected to waive any requirement for the applicant to contribute to parkland fees in consideration of

the substantial properties the appl1cant is donating or contributing to the VilJage ofMonroe. Formal

written confinnation of this waiver of payment ofparkland fees shall be required prior to the grant

of final approval without conditions. fe I
axud ¡hl a'

3. Traffic_Study. The applicant has agreed to participate in a traffic study which say be
A

conducted to determine if signalization is required at any point on Lakes Road in close proximity to

the instant project. The applicant has agreed to contribute to one-half the cost of any traffic light

required as a result of the traffic study to the extent of $60,000. Prior to the grant of final approval,

-2­
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the applicant shall deposit said sum with the Village Treasurer to insure payment by the applicant
. .

of its share of the signalization cost up to $60,000. The Village of Momee Board of Trustees has

agreed that said funds shall be held in escrow prior to their reimbursement to the applicant should

a traffic study performed not warrant the installation of signalization or a traffic study is not

performed. The funds shall be held by the VillageTreasurer for a maximum oftwo years from date

. of final approval. It should be noted that the Planning Board in considering the impacts of the

development of this site by the applicant and the revised subdivision, has taken into consideration

concerns involving traffic on Lakes Road which abuts the subject property. This board has

determined that the revised subdivision approval requested by the applicant presents significant

traffic issues that can only be mitigated by signalization as detennined by a traffic study. Although

the final signalization may be located off the applicant's site, the applicant has volunteered as an

impact mitigation measure to contribute up to $60,000.00 for the cost of such signalization if

recommended. The Planning Board has relied on applicant's representation and offer in its

detennination of the applicant's mitigation efforts to reduce traffic congestion emanating from

applicant's development of the site.

Should the balance of said funds be required to be reimbursed to the applicant, the

Village shall nonetheless be entitled to retain any interest accruing on said funds to cover its costs

of administrating said escrow funds.

4. Smith Pond Dam: The applicant shall make all the improvements, renovations and

-3­
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repairs as recommended by the applicant's consultant and confirmed by the Village's consultant,

Melick-Tully Associates, P.C. dated July 23, 2008 and as approved following the review by the

Planning Board's engineering consultants by letter dated July 24, 20 08. All repairs, renovations and

improvements to the Smith pond dam shall be completed prior to the grant of any Certificates of

Occupancy and during the first phase of site improvements.

5, Water Connection Fees; The applicant shall confirm with the Planning Board,

applicant's representation that it agreed with the Village Board of Trustees that it shall pay the

present per home water hook-up fee for all homes to be constructed by applicant.

6. {SmithHouse Restoration; Theapplicanthas agreedwith the Village Board that it shall

donate to the Village ofMomee, the sum of$50,000.00 to be utilized, in whole or in part by the

Village ofMonroe for restoration of the home known as the Smith Home. This payment shall be

made simultaneously with the grant of final appoval but prior to the filing of the final map. The

applicant has conceded that in the event the sum of $50,000.00 is not expended in full for the

renovation and restoration of the Smith Home. the Village Board may utilize the balance ofthe funds

in its discretion for any other purpose.

7. Stabilization: The site shall be stabilized to prevent run off in accordance with the

design standards set forth in the maps previously filed.

8. Certificates ofOccupancy: All sidewalks shall be installed at each home site prior to

issuance of any Certi.ficates of Occupancy. The Planning Board shall recommend to the Village

-4­
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Board, subject to the later's approval, to waive the requirement of final road course installation on

roads currently designated Hill Street, Sunset Street and the unnamed street.

9. The applicant's final plans shall show the following subject to the review and approval

of the Planning Board's engineering and environmental consultants:..
(a) Extension of sidewalks on Lakes Road including design;

(b) Inclusion of sidewalk detail 2.5-3' grass area between curb and sidewalk;

(c) The final design for the retention basin including retaining wall and fence;

(d) Orange County Department of Heath water approval;

(e) Department ofEnvironmental Conservation sewer approval;

(f) Orange County Department ofPublic Works road connection approval;

(g) Water line extensions and offsite improvements necessary to accommodate

same;

(h) Offsite road improvements as may be necessary,

(i) Street lightings;

(i) Road stabilization • further grading to reduce slope;

k) The lots to be dedicated to the Village ofMonroe in obtaining highway work

permits and approval for access to said lots;

(I) Installation of a new culvert and bridge design;

(m) Approval after analysis of existing pedestrian bridges and walkways spanning

-5.
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pond and stream;

(n) Approval ofretaining wall, its appearance and design;

(o) Landscaping/tree replacement plan to be approved by the board;

(p) Obtaining sidewalk easement for sidewalks to be installed along Lakes Road;

(q) Provisions for postal drop-off and temporary school bus stops on the site;

(r) Confirmation that no issuance of CO's will be granted until a sidewalk's

installed in front of each home;

(s) Preparation of signage plan including stop, no parking, cross walk, etc;

(t) Confirmation that sidewalks and driveways shall be concrete and all other drives

paved for a minimum of20';

(u) GPS coordinates for all storm water structures and outfalls to be provided and

certified by applicant's consultan ts;

(v) Full metes and bounds descriptions of all drainage easements;

(w) The removal of all existing structures on site prior to final approval with the

exemption of those structures being donated to the Village ofMonroe and accepted by the Village

ofMonroe;

() Confirmation that due to lot sizes and proposed grading, all homes shall be

constructed within the envelope shown for each lot and that any relocation of the house from the

areas shown shall require re-submission and approval of the Village ofMonroe Planning Board.

-6­
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(y) Prior to the issuance of a CO for any home, an as-built survey setting forth site

topography for each lot shall be simultaneously delivered to the Village of Monroe Building

Department and the Village's engineering consultants;

(z) Prior to any site work a pre-construction meeting shall be coordinated with the

Village of Monroe, its building department and police department and other emergency services;

(aa) All limits of clearing to be field delineated with orange safety fence prior to pre­

construction meeting.

(bb) Storm water observation reports to be provided to the Village of Monroe

Building Deparnent and engineer;

(cc) Final design of storm water management facilities;

(dd) Confirmation of wetland delineation of ACOE;

(ee) Modification of field drain inverts to collection system;

(ff) Satisfactionof all requirements ofthe Orange County PlanningDepartment as

contained in its review dated June 2, 2008 to the extent the recommendations have been adopted by
.)

the Planning Board;

(gg) The applicant to resolve road issues relating to "K", valves and geometries;

(hh) Final design and approval of storm management facilities by the Village's

engineer;

-7­
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(ii) Full compliance with all notes on pre •

/,/'l!J..- .
Dated: September l, 2008

orable Gary Parise, Chairman
Village ofMonroe Planning Board

+4

-8­
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On a motion made by Member Woods and seconded by Member Niemotko, it was unanimously,
Resolved that a public hearing forThe Bridges at Lake Parc Subdivision will be held on
July 16, 2007 at 8:00 pm or as soon thereafter.

July 16, 2007

PUBLICHEARING

THEBRIDGES ATLAKE PARC-- AMENDED SUBDIVISION SITE PLAN {211-1-1)
Present: Donald Tirschwell, Esq; David Ziegler, Atzt Scatassa & Ziegler

Chairman Parise opened the public hearing to those in attendance. He stated for the record
that the applicant handed the Planning Board Secretary the certified mail receipts from the
mailing.

Attorney Tirschwell reviewed the applicant's proposed subdivision in detail for the attendees.
Chairman Parise then opened the floor for public comments.

Susan Tamzl of 98 High Street stated that the emergency route is right behind her house
She wanted to know how the applicant was going to control that route so that it isn't used by
people who want to take short cuts. Attorney Tirschwell said it is up to the Village to decide
what measures would be put in place. She also asked where the public road stops. Attorney
Tirschwell pointed out the location on the map.

Emily Convers of 22 Sunset Heights stated that she and her husband will be closing on their
house at 22 Sunset Heights on August 15". She didn't have a question at the moment, but
asked for permission to speak later on if she had a question.

Viera Muzithras of 10 Sunset Heights is concerned that the road that currently exists is not
adequate for the through traffic that will occur with the connection it will have. She said that
people speed excessively on this road. It is very narrow; two cars cannot fit on it at the same
time. So how will the public understand the necessity of speed control and prevent its usage as
a cutoff to avoid the traffic light on Stage Road.and Route 17M. The road is now excessively
traveled by speeding teenagers. In the winter the snow and ice causes problems for drivers
trying to get up and down the road. Attorney Tirschwell responded that originally the Village
Board asked that Hill Streetterminate in a cul de sac and that Sunset terminate in a cul de sac
with emergency access. The Planning Board requested that the streets be changed to through
streets. So at the moment it is not clear whether these streets are through streets or whether
they will terminate with cul de sacs.

Ed Hunt of 24 Sunset Heights had the same question as Viera Muzithras. He said currently
there are only three ways to get out of the neighborhood. Right now it is all surrounded by
property in the back. You have to leave by Bridge Street, High Street, which is a deathtrap;
there was an accident there the other day or Hill Street It's nearly impossible to get out of there
now Connecting to Sunset Heights would be a very bad idea. He also stated that he has lived
on Sunset Heights for 24 years and has never had problems with water pressure. Attorney
Tirschwell responded that the water pressure problems were brought to their attention by the
village water department and that they also had communications from the fire department

to· sao
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indicating that therewere no fire hydrants there. Mr. Hunt said there is one right across the
street from him.

Inda Stora of 9 Crescent Place said she had spoken to Attorney Tirschwell a while ago and in
turn wrote him a letter after their conversation. Mrs. Stora read the letter she sent Attorney
Tirschwell on June 23, 2007 into the record. It read as follows:

DearMr. Tirschwell,
Once again I am asking you to make a proposal to the Lincoln Corporation to
consider building a fifty-five and over, active adult community on the Smith Estate
in Monroe, N. Y. The Lincoln Corp. projectwill go before the Village ofMonroe
Planning Board in the near future, and this would be a perfect project to propose.
Active adult communities cater to a financiallysecure demographic, so l am in no
way suggesting that Lincoln Corp. considerbuilding a low income orgovernment­
funded community. There is an activity adult community in Middletown made up
ofsingle family homes, but were designated as condominiums, therefore reducing
the tax burden on residents, yet the value in the structure is considerable.
I am enclosing newspaperarticles that have recently been in our local newspaper,
and as one states "construction slows" except for active adult communities.
Monroe does not have one such community. This is a perfect way to keep lifelong
residents in the community- at no added burden to school systems- because so
many have left the area due to the high taxburden. When an active adult
community is built, it allowsmore homes to be builtper acre, while also
enhancing open space.
Myhusband and l have resided in Monroe forover40 years andwe love our
village. We love our town and wish to stayhere, but as we near retirement, we
need to downsize. We now reside close to our adult children andgrandchildren
and would like to continue to live here. A community of single level-one family
homes would enable us andmany other couples andwidowed friends to remain in
Monroe.
I urgeyou to reconsideryourposition andpresent this to the members ofLincoln
Corp. This investmentwould be a wise andprofitable one for the corporation as
well as creating good will within our community.
Thankyou foryour time on the phone, and for forwarding this letter to the Lincoln
Corp. I wouldappreciate it ifyou could notifyme afteryou speak to Lincoln Corp.
Myemail is xxxxoxxxxxx.
Sincerely yours,
Inda Stora

Attorney Levinson asked if she had received a reply. Mrs. Stora said she did not.

Mrs. Stora further added that less traffic during commuter time with an active adult community
would be less traffic and usually in an active adult community the residents have two cars.
Where she lives now there are homes with two teenagers and four cars. In an active adult
community hopefully there wouldn't be teenage speeders on Sunset Heights. There also would
be no impact on the school system. She also thanked Lincoln Corp. for their dedication of the
front piece of property to the village. She offered to work with them on an adult community.

Bonnie Franson of 20 Bridge Street wanted to know where the project is in the actual review
process. She wanted to know if this is a preliminary subdivision plat and how does it specifically
relate to the SEOR process. Attorney Tirschwell stated that this is the SEOR proceedings here
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tonight. Attorney Levinson gave the history of the property to explain the problems the
Planning Board is facing with this project . He said that the subdivision was approved in 1909
for 65 lots. There are no records as to how the subdivision was approved; whether any scrutiny
was given and he doubted that anyone back in 1909 considered the impacts of the
development Prior village boards commenced condemnation proceedings against Lincoln
Corp. and on three separate occasions they were unsuccessful. There is a claim outstanding
for millions of dollars against the village brought by Lincoln Corp. for the latest occasion. The
Village Board and Lincoln Corp. sat down and devised a method of settlement to resolve the
significant damage claim that they have in connection with the subdivision approval process.
This Board was involved tangentially with those discussions but the litigation is against the
Village of Monroe Board. When the Planning Board saw this project they realized the impact
knowing that things have changed substantially since 1909. The Board sent the project to the
county and recently received a letter back from the Orange County Dept. of Planning which
outlines the problems they envision, e.g., drainage, topography, water, sewer pipes and the
inadequacy of some of the plans for their review. This project is being handled in a different
fashion since we technically have an approved 65 lot subdivision that goes back to 1909. We
are considering it as a new application keeping n mind that years ago some agency of this
village approved 65 lots and it has appeared on the tax rolls since that time.
Ms. Franson continued that assuming this is a new application her concerns are with the
environmental review of the project. She went through a list of questions she had with regard to
what has been submitted for SEOR. One is has there been any cultural resource said and done
of the historic buildings and the site itself. Attorney Tirschwell responded that the only historic
building is the Smith house and that the house is being dedicated to the village. Ms. Franson
feels there may be other artifacts there are located on the site, so has there been a survey of
what is there. Secondly, since the Planning Board is contemplating alternative means of
accesses for the road layout, was a traffic study done in terms of what the potential implications
are for linking Lakes Road to the neighborhood below. She sees a lot of traffic cut through High
Street that doesn't obey the stop sign. It's dangerous. There are substandard roads. She also
stated that she doesn't see topography or drainage shown on the plan, but she wanted to know
what the clear-cut was going to be on the property. These are small lots. What's the
relationship of the buildings to the lots? She stated further that she didn't think anyone would
want to see the clearcutting down at the end of High Street done again. There is a vegetative
ridge line and she hopes that some of that will be retained. She also wanted to know what the
DEC classification for the headwater of the Ramapo River and whether a permit is required if
any of the improvements would be within 50 ft area of the stream. Also, have tree surveys
been done. She also said she thought there was gas pipeline that goes through the site and
howwould that affect the lot layouts. It looks like some of the lots have shared driveway access
and she wanted to know what the regulations are for shared driveways in the village or in fact if
they are allowed. She then asked that the Planning Board keep the public hearing open so that
this information can be gathered.

Inda Stora of 9 Crescent Place asked if this application is for 65 homes. The reply was 46.
Attorney Levinson read from the comments in the Orange County Planning Dept. report dated
June 28, 2007 written to the Village of Monroe Planning Board. "The project was approved for
approximately 65 lots in 1909. Currently the applicant intends to construct 46 single family
homes. However, amended plans submitted to this office do not reflect that Drainage, water
and sewage pipes were not indicated. Sidewalks and street trees were absent on submitted
drawings. Several new curb cuts appear to be planned for County Route 5 yet are not
indicated. Part two of the full Environmental Assessment Form is not completed. This office
fully supports the sidewalk through lot 14 so that residents can easily access the village.
However the emergency gate located on the same lot that is not repeatedly secure may result in



[FILED: @RANGE COUNTY CLERK 11Z1072022 04.36PM
NYSCEF DOC. NO. 9

EXHIBIT E
[Stipulation of Settlement "So Ordered"]

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 11/10/2022



FILED·
N SCEF DOC. NO. 9

• SJG/ 012775-62390

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 11/10/2022

93378

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE
·----------·······---------------·-----x
In the Matter of:

MARIA FRANSON, EMILY CONVERS and
BARRY FISCHER,

Petitioners,

-against­

HON. JOHN K. MCGUIRK

S0-0DEED. STIPULATION
OE SETTLEMENT

THE VILLAGE OF MONROE, THE BOARD
OF TRUSTEES OF THE VILLAGE OF MONROE,
THE PLANNING BOARD OP THE VILLAGE OF
MONROE, and W.C. LINCOLN CORP.,

Respondents.

Index No. 10850/08

For an Order and Judgment Pursuant To CPLR Article 78
and a Declaratory Judgment Pursuant to CPLR $3001.

------ ---------------------------------x
WHEREAS, Respondent, TE VILLAGE OF MONROE (hereinafter the

"VILLAGE"), is a municipal corporation duly constituted and

existing under the laws of the State of New York, and maintains

offices for the transaction of business at 7 Stage Road, Monroe,

New York 10950; and

WHEREAS, Respondents, THE OARD OF TRUSTEES OF THE VILLAGE

O MONROE and THE PLANNING OARD OF THE VILLAGE OF

MONROE, are the duly constituted Village Board and Planning

Board of the VILLAGE; and

WHEREAS, Respondent, W.C. LINCOLN CORP., (hereinafter

"WCL") is a domestic corporation and maintains offices for the

DRAKE LOEB HELLER KENNEDY GOGERTY'GABA &RODD-c
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transaction of business at 1 Jackson Avenue, Spring Valley, New

York 10977; and

WHEREAS, Respondent CL is the owner of approximately 20.9

acres of land located at Lakes Road and High Street in the

village of Monroe which is identified on the tax map as Section

211, Block 1, Lot 1 (hereinafter the. "Property"); and

WHEREAS, the Property is part of the historic Roscoe Smith

estate, and the grounds include a historic home, a stream,

walking bridges, and a pond with a water wheel; and

WHEREAS, WCL and the VILLAGE have reached an agreement or

understanding under which WCL is to dedicate to the VILLAGE the

portion of the Property improved by the Roscoe Smith home, out­

buildings and structures, and was to make certain infrastructure

improvements in thè area; and

WHEREAS, on or about January 26, 2007, WCL submitted an

application to the PLANNING BOARD for a forty-six (46) lot

residential subdivision of the Property called "The Bridges at

Lake Parc'; and

WHEREAS, on September 15, 2008, he PLANNING BOARD adopted

the Resolution granting conditional preliminary subdivision

approval on WCL's application; and

WHEREAS, the approved subdivision plans included a "through

road" connection of Hillside Road to Sunset Heights Road.

DRAKELOEB8HELLER?KENNEDYGOGER?TYGABA&RODD:
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WHEREAS, the petitioners, who are owners of property

located in close proximity to the lands f WCL, have commenced

this special proceeding seeking, inter allg, to set aside an

annul the preliminary approval granted to CL by the Planning

Board on the grounds that, inter a'ia, the aforesaid through

• road connection of Hillside Road to Sunset heights Road is

objectionable and inappropriate; and

WHERES, the parties have reached an agreement and

understanding under which they wish to resolve and settle this

proceeding;

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED AS

FOLLOWS:

3. That the above-captioned action is hereby settled and

terminated with prejudice and without costs upon the terms and

conditions recited herein.

2. That the through road connection of Hillside Road to

Sunset Heights Road shown on WCL's plat shall be modified to

include the installation of two ({2) cul-de-sacs which shall be

connected for emergency vehicle access by a strip of land not

more than 44' in width, constructed with a surface of pavers or

the equivalent sufficient to support emergency vehicle traffic

which connection shall be barred by a security gate, all in

DORAKE LOE HELLER KENNEYGOGERTYGABA & RODOnc 3
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substantial conformity with the detail attached hereto as

Exhibit "."

3. That without further action of the PLANNING BOARD, the

resolution of the PLANNING BOARD granting preliminary approval

for WCL' subdivision plat is hereby deemed modified to vacate

therefrom the approval of the plat with a through road

connection of Hillside Road to Sunset Heights Road and to add

thereto a provision stating that as a condition of preliminary

approval WCL must submit revised plans depicting two cul-de-sacs

in substantial conformity with the detail attached hereto as

Exhibit "A," which plans shall meet the approval of the PLANNING

BOARD and such approval shall not be unreasonably withheld; and

4. That the approved final subdivision plat shall include

the following note:

"The subdivider, its succesors and assigns
covenant that it will not construct a
through road whatsoever connecting Hillside
Road to Sunset Heights Road except the
emergency access depicted on this
subdivision plat."

S. That any finally approved subdivision or site plan

approval granted for the Property shall include such

revegitation or plantings as may be required by the Planning

Board in addition to street trees.

DRAKE LOEB HELLER KENNEDY GOGERTY GABA & RODD»c 4
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6. That it is specifically agreed and recognized that the

SQRA review conducted by the PLANNING BOARD on WCI's

application considers and adequately provides for the change to

the subdivision plat mandated by this Stipulation, and that no

further SEQRA review is required; and

7, That it is recognized that petitioners object to the

landscaping and tree planting details of WCL's subdivision plans

and the lack of architectural review, and that petitioners

specifically reserve the right to object to and otherwise

challenge the sufficiency thereof in regard to grant of final

subdivision approval; and

8. Excepting as provided in paragraph "7 above, all

other claims that were or may have been asserted in this

proceeding are hereby settled and finally terminated; and

9. This Stipulation may be executed in counterparts with

the same force and effect as all signatures appearing on the

same page.

IN WITNESS WHERE0F, the parties through their counsel have

caused their respective signatures and seals to be hereunto

fixed the day and year written below.

DORAKE LOEB HELLER KENNEDYGOGERTYGABA & RODOre

.-
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GABA, Esg.,
Dr; , Loeb, Heller, Kennedy,
Goger, Gaba & Rodd, PLLC,
Attorneys for Petitioners,
555 Hudson Valley Avenue
Suite 100
New Windsor, New York 12553
Tel. No. (845) 561-055O

BENJAMIN OSTRER, Esq.,
Ostrer Rosenwasser, LLP,
Attorneys for Respondent,
The Village Of Monroe and The
Village Board of Trustees,
111 Main Street, P,O. Box 509
Chester, New York 10918
Tel. No. (845) 469-7577

DONALD kh?Pol, Esq.,
Attorneys for Respondent,
#.c. Lincoln Corp.,
108 New Hempstead Road
New City, New York 10956
Tel. No, (845) 561-0550

Dated July 2/, 2009

DAVD L, LEVINSON, Esq.,
Levinson, Reineke & Ornstein, .Cc.,
Attorneys for Respondent,
The Village Of Monroe,
11 Abrams Road, P.O. BOX 244
central Valley, New York 10917
Tel. No. (845) 928-9444

SO ORDERED: s/ John K McGuirk
HON. JOHN K. MCGUIRE, J.S.C.

DRAWE LOEB HELLER HNNEDYGOGERTVGAA& RODD¢ 6
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Artorneys for
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Sule 100

New Wnda,NeuYk I2553
Tlephooe (345) 561-050

Purauant to 22NYCRR 130-1.1-a, the undersigned, an attorney admitted to practice in the courts of New York State,
certifies that, upon information and belief and reasonable inquiry, (1) the contentions contained in the annered
document are not frivolous and that 2) if the annexed document is an initiating pleading, () the matter was no
obtained through illegal conduct, or that if it was, the attorney or oher persons responsible far the illegal conduct are
not participating in the matter or sharing in any fee eamed therefrom and that (ü) if the matter involves potential
claims for personal injury or wrongful death, the matter was not obtained in violation of22 NY2RR 1200.41-a.
Datw: -............................. Si¡nanu-r - , .

Serviceofa copy of the rhin
Dated.

PLEASE TAKE NOTICE

19NOTE 0
ENTRY

1

is hereby admitted

o#ad

Atorney(s)for

20

[] that an Order afwhich thewithin is a truecopywill bepresented.for settlement to the
won@os Hon, ,one of the judges af the within-namedCourt
STEMENr at

hat thethin is a (certified) trecopy afa
entered in the office of the cterk of the within-named Court on

Dated

0n g0 , at M.

T:

DRE, LOEB, HELLER, KENNEDY, GOGERTY, GABA &. RODD PLLC
Attorneys for
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March 14, 2007

BRIDGES AT LAKE PARC - AMENDED SITE PLAN[211.1.1)
Present: David Ziegler, Atzl, Scatassa & Ziegler, Donald Tirschwell, Esq.

Attorney Tirschwell reported that for purposes of the amended site plan only the roads were
redesigned. There will be no cul de sacs. Member Parise stated that lots 19 and 20 are very
steep and asked how they proposed to build on those lots. Attorney Tirschwell replied that lot
19 will be serviced by the interior road and that lot 20 is not really that steep. Engineer Ziegler
will add grade markings to the site plan for those lots and a note will be included stating that
they will restrict the type of home to be built on these lots. Engineer Higgins asked for
clarification as to what lots the amended site plan includes. Attorney Tirschwell indicated the
lots to him and during the discussion it was also noted that lot 66 belongs to the Village.
Because it is too small for a home, they took some property from two adjacent lots to make it
buildable.
Attorney Tirschwell asked if the Planning Board would declare its intent to be lead agency for
this project. Member Parise said the Board will do that at the next meeting on March 19".

March 19, 2007

BRIDGES_AI LAKE PARC[211-1-1-PRELIMINARY Discuss[ON
Present Engineer Atzl, Alzi Scatassa & Ziegler, Donald Tirschwell, Esq.

Chairman Woods stated that the reason the applicant is present at the meeting tonight is for the
Planning Board to declare itse[f lead agency.

On a motion made by Member Parise and seconded by Member Cocks, it was unanimously
Resolved that the Planning Board declares itself lead agency for the Bridges of Lake
Parc.

Secretary Marasco will send notice to the Town of Monroe, the Orange County Planning Dept.,
the County Health Dept., Orange County Sewer District No. 1, and the Orange County Highway
Dept.

April 11, 2007

RIDGES AILAKE PAR[211-1-1y-PLIINARy Discuss1gN
Present: Engineer Atzl, Atzl Scatassa & Ziegler, Donald Tirschwell, Esq.

Attorney Tirschwell explained what changes they made to the site plan. He said that Brooklyn
Road will be eliminated so that the village can get a better size rot and also to create a shortcut.
This will create two flag lots - 16 and 61, which will have separate driveways. Member Cocks
asked about lots 19 and 20. Attorney Tirschwell replied that lots 18 and 19 will face the new
road and lot 20 will face towards Lakes Road. Member Cocks asked if the old barn in that area
was going to be removed and Attorney Tirschwell replied that it would. There will be no
sidewalks on Lakes Road. There will be sidewalks along the emergency exit road and along the
south side of Hill Street Member Cocks asked if they could landscape around the front section
of the property around the lake, etc. to delineate it from the subdivision. Attorney Tirschwell
said that they would and that the village will maintain it. Member Cocks also asked if the two
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PRESENT: Deputy Chairman Zuckerman, Members Czerwinski, Gilstrap, Margotta, Alternate Member
Doherty, Board AttorneyNaughton, Assistant Building Inspector Proulx, and Building Inspector Cocks.

Absent: Chairman Baum

Deputy Chairman Zuckerman called the meeting to order at 8:09 pm with the Pledge of Allegiance.

Deputy Chairman Zuckerman appointed Alternate Member Doherty to be a voting member.

Applications:
Continuation of the application of W.C Lincoln Corp. for review of administration decision or order of the
Building Inspector in order to issue a Building Permit. The property, which is the subject of said action by the
Board, is located in the SR-10 Zoning District and is identified as Section: 211 Block: 1 Lot: 1 on the tax map of
the Village ofMonroe and is also known as the address (not) Sunset Heights.

Deputy Chairman Zuckerman asked who was representing the applicant. Attomey Joseph Haspel stated
he was representing the applicant. Attomey Haspel stated it was an appellant not an applicant for the
purpose of this matter. Attorney Haspel stated also present was the president of WC Lincoln, Mr.
Jacobowitz.

Deputy Chairman Zuckerman stated that while the COVID restriction that allowed for Zoom meetings
ended yesterday and was no longer in effect, where there still disaster emergency provisions in effect by
the State ofNew York that would allow Zoom meetings due to Monkey Pox and Polio. These emergencies
would impair the ability of the Board to hold an in-person meeting.

Deputy Chairman Zuckerman asked Attorney Haspel if he would like to make a statement. Attorney
Haspel stated he is going to assume that everyone on the Board knows more about the prior proceedings,
more than he does, as he is filling in for Attorney Dickover who could not make it to the meeting. Attorney
Dickover wrote a letter dated August 29, 2022 addressing the issues that Attorney Haspel believes
tonight's meeting is to address. Attorney Haspel stated that when Deputy Chairman Zuckerman stated the
property he stated the property on the Tax Map designation he found it odd, as the Tax Map designation
is for a group of lots. He feels it would be more accurate to state it as Lot 58 which is part of the group of
lots. He is not sure if there has ever been an application for Lot 58 within the sub-division. That being
said it is Attorney Haspel's understanding that at the last hearing, it was brought up to the appellant, that
back twenty years ago there was a similar process for what he believes a different lot. Attorney Haspel
was not able to determine the Lot number from the documents he read in regards to the proceedings twenty
years ago. He stated that appeal was upheld by the New York State Supreme Court. There were two
proceedings: The first was a decision by the Building Inspector not to issue a building permit because at
that point in time there was an eminent domain proceeding, because ofthat it was held to be inappropriate
to address this proceeding. Later there was a proceeding that was presented based upon the sole issue of
vested rights. My review of the documents was that Attorney Dickover did argue vested rights and it is
upon that argument that the Board stated there was vested rights presented on a parcel in this sub-division

1
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that was rejected by this Board back in 2003 and that rejection was affirmed by the New York State
Supreme Court and recorded in Orange County New York. After hearing this Attorney Dickover
researched the matter, his finding of that research was stated in his August 29, 2022 letter. The letter raises
the fact that this property is entitled to a building pennit based upon Local Law Section 200-64. Attorney
Haspel feels this Local Law needs to be parsed and is applicable to this proceeding. Attorney Haspel
stated he would parse out that provision at this time to determine whether a building permit should be
authorized under this Local Law. Attorney Haspel does not believe this argument has ever been presented.

Attorney Haspel read the provision. The provision states that a vacant lot in a residential zone, which is
what lot 58 is, separated from any other land in the same ownership and non-compliant as an area whether
or not the lot is in or part of a sub-division plot. According to Section 200-64D(l) you have a vacant lot
which is separated from any other land, which lot 58 is, it is under the same ownership and is non­
compliant in area which is what we have. This is a lot that seems to be sub-standard to current standards.
SR-10 zoning area calls for 100 feet of frontage and this lot only has a seventy-five feet of :frontage for
this lot.

Attorney Haspel proceeded to state that when he first reviewed that he was stuck on the word "separated"
and whether it applies here. As per the Zoning Code guidelines if in doubt use the Webster Dictionary.
According to Webster Dictionary, when "separate" is used as an adjective it is defined as "existing by
itself'. Lot 58 exists by itselfwhich has been approved and is part of a filed sub-division plat.

What we have here is a lot that is separate, on its own, under the same ownership, non-compliant as it
does not meet current standards. The lot is sub-standard because it only has 75-feet of frontage and the
current standard is 100-feet of frontage. Whether or not it is part of a sub-division, it is on a plat approved
by the Planning Board. This lot was not approved by the Planning Board as there was no Planning Board
in 1909 when the sub-division was approved. The Local Law stated this does not matter, as it says whether
or not the plat was approved by the Planning Board and filed with the county clerk. This was in fact filed
with the county clerk. Continuing with the Local Law it should have a lot width ofat least fifty-feet. This
lot has a lot width of seventy-five feet and maybe used as a single family detached dwelling. The
application is for a single-family dwelling as long as the use complies with 200-19 which the request does
compile with 200-19. This request fits the definition on all four criteria in the Zoning Code that indicates
we have a right to build on this non-conforming lot, we don't believe that the Building Inspectors rejecting
of a building permit was appropriate. That is our argument, does anyone have any questions?

Deputy Chairman Zuckerman stated he would like to get to the letter dated August 29, 2022. The letter
states that Attorney Dickover took into consideration the fact that there was res judicata as far as the 2003
decision for vested rights is concerned and if that was the only issue the resolution might be concluded.
But, the letter states Local Law 5-2017, amended 6/13/2017, renders the decision from 2003 no longer
applicable. Deputy Chairman Zuckerman wanted it noted for the record that the particular Section 200-
64D was in the 1999 code under a different number and the only difference between the law in 1999 and
the law in 2017 is that it had to be amend because the last line says it has to comply to Section 200-19
and in the re-numbering 200-19 became 200-26 and that is the only change in this section from the 1999
code, which code Section was before the ZEA and the New York State Supreme Court in their decisions
in 2003. Attorney Dickover's letter is incorrect in stating that there was a monumental change when in
fact the only change was the re-numbering. There is nothing new this is still part of the res judicata. The
other issue we face here is the fact that as far back as 1991 the requirement was for lot width in SR-10 to
be one-hundred feet. These issues should have been resolved at the initial proceedings. There is nothing
new in the letter to change the determination that res judicata is in effect.

2
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Attorney Haspel stated when he reviewed Attorney Dickover's letter, he felt that also, but while you are
mostly right that the change to the Local Law in 2017 was not substantial. There are two other things, 1)
whether we are dealing the same issues and we are not because we are not dealing with the same parcel
of property, and 2) the 2003 proceedings were limited to the question of vested rights. Attorney Haspel
does not believe there is res judicata in the ZBA. If this Board choose to use res judicata for its decision,
he would assume that it will be a determination for the court. The court would have to decide if res judicata
exists and to show that it would have to be the same facts and the same presentation of law and it is not.
Here we have a different parcel of land and a different argument. Attorney Haspel stated that he reviewed
if200-64 in any fonn was addressed by either the ZBA or the New York State Supreme Court, and it was
not. Attorney Haspel rejects the position of res judicata on multiple grounds. If the Board wants to
advocate its role to detennine the meaning of the statutes, which it is, this Board is supposed to detennine
whether a building inspector has properly determined a Local Law.

Board Attorney Naughton stated there were a couple of things she wanted to address. Res judicata does
apply to ZBA 's. This has been for a very long time and there are a number of cases that say the doctrine
of res judicata applies to quasi-judicial determinations, including to Zoning Boards. Attorney Haspel
stated not at this level but in the courts. Board AttorneyNaughton stated res judicata applies to this Board
and they can make a determination based on res judicata using the court decisions that the courts have
said that they could.

Board Attorney Naughton stated the issue before this Board is they are presented with an appeal of the
decision of the Building Inspector's determination. That means this Board stands in the shoes of the
building inspector and makes the decision they think ought to have been made in that instance. Right now,
this Board has not been asked to make a determination of anything less you want to include that as part of
this application. This Board is only looking at the facts before it, and the bulk tables, and everything that
is applicable to make this detennination. Board Attorney Naughton asked Attorney Haspel if they were
expanding the application to include an interpretation of the provision of Local Law Section 200-64?
Attorney Haspel stated he thinks it is implicit and ifwe have to the answer it is yes and he would argue it
is already there. Board Attorney Naughton stated that in that case the Board can continue with this
application as it came into the building inspector in tenns of the history of the application, the lot width,
and whether or not it would comply with ability the for a building permit to be issued under Local Law
section 200-64, whether or not this property is a vacant lot in a residential zone, separated from any other
land in the same ownership. Attorney Haspel stated that using the definition of the Webster Dictionary,
that is correct.

Attorney Haspel thinks Board Attorney Naughton stated it accurately. Attorney Haspel feels this Board
must address Local Law section 200-64 to make a determination and not simply site a similar application
twenty years ago, which was not based on the Local Law and may be based on a separate piece ofproperty.
Attorney Haspel stated he has seen nothing that indicates we are dealing with the same lot which would
support the denial of a building permit.

Deputy Chainnan Zuckennan stated it is the Board's position that there is only one lot because there is no
section, block, lot (SBL) number associated to lot 58. The SBL is for the under one SBL which is for the
whole area not just lot 58. Attorney Haspel stated that is clearly wrong, tax lot numbers are not legal
descriptions ofproperty. Legal description is what is set forth on the plat plan on file.
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Board Attorney Naughton clarified what Deputy Chairman Zuckennan was saying. The 1909 plat you are
referring to is no longer valid. Therefore, there is only one lot which is SBL 211.1.1. Attorney Haspel
does not understand as he has never heard of a filed map being invalid. Board Attorney Naughton stated
it is a filed map but the appellant does not have any vested rights to those lots. Therefore, those lots do not
actually exist which is based on the prior New York State Supreme Court decision. AttorneyHaspel stated
that is not what the court decision says. AttorneyHaspel stated the court decision says that you don't have
vested rights and you have to go through a process. Board Attorney Naughton stated she is very familiar
with the decision. Attorney Haspel stated he would not get into that argument here.

Attorney Haspel stated at this point in time we do have a filed map and that map sets forth lots. What is
odd here and it seems to be indicative is what the Village seems to have wanted to do when it changed it's
zoning was to stop lots of a certain size and if a Village wants to do that they create a Local Law that
merges sub-standard lots owned by people that are adjacent. In this case that was not done and what was
done is have this Local Law which goes back to about the same time they created the zoning. The Local
Law did not merge smaller lots by the same owner, in this case the Local Law states a sub-standard lot
has rights of its own if it meets the definition in Local Law 200-64. That was not done here. If you are
saying there is no sub-division because of a zoning change, I will be gladly litigate that. The Local Law
is there to help properties like this one.

Board Attorney Naughton asked if there were any other arguments Attorney Haspel would like to make.
Attorney Haspel stated he is hearing that the Board does not care about the law and they do not care about
the Local Law, they don't care about the language of the law. Board Attorney Naughton asked Attorney
Haspel to stop.

Attorney Haspel stated this argument has never been applied to this issue and this is not the same lot as
the last case.

Deputy Chairman Zuckerman polled the Board members for questions. There were no questions from the
Board members.

Mr. Jacobowitz, President ofW.C. Lincoln, asked if there were any laws indicating filed maps and if a
filed map can expire. Attorney Haspel stated not to worry about that. Board Attorney Naughton stated
this was a vested rights issue and he should talk to his lawyer offline in regards to that.

Deputy Chainnan Zuckerman asked it there was anyone from the public who would like to comment.
There were no public comments.

Board Attorney Naughton stated no GML was needed for this item. This item is classified as a SEORA
type 2 action and no further action is required.

On a motion from Deputy Chairman Zuckerman and seconded byMember Margotta is was resolved: to
close the public hearing.

4



FILED: ORANGE COUNTY CLERK 1171072022 04.36PM
NYSCEF DOC. NO. 10

Aye-5
Nay-O
Absent - Chairman Baum

Board deliberation commenced.

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 11/10/2022

Member Gilstrap stated he has a problem with the lot and considers 211.1.1 to be one lot so he is opposed
to the idea that lot 58 exists.

Deputy Chairman Zuckerman stated that Local Law section 200-64D cannot be applied here as 211.1.1 is
owned by the same owner. Local Law section 200-19 is irrelevant as the property is all under one
ownership and the bulk requirements were not met. Deputy Chairman Zuckerman does not feel this action
falls under those Local Law sections.

Member Czerwinski stated if we are going to go back to the 1909 map it is a problem for him as the
owners have had over one-hundred years to do something with the property and any vested rights that
crune with the property has long been abandoned. Member Czerwinski stated there is only one lot and res
judicata applies.

On a motion from Deputy Chairman Zuckerman and seconded by Member Margotta it was resolved: that
the application of W.C. Lincoln that appealed the interpretation of the Building Inspector be
dismissed on the grounds of res judicata.

Aye-5
Nay-O
Absent: Chairman Baum

Attorney Haspel asked if a formal decision will be written. Board Attorney Naughton stated yes, a formal
decision will be drafted and adopted at the next meeting which is October 11, 2022.

August 9, 2022 minutes:

On a motion from Deputy Chainnan Zuckerman and seconded by Member Cezerwinski it was resolved:
the August 9, 2022 meeting minutes be approved.

Aye-3
Nay-O
Abstain: Members Gilstrap and Margotta
Absent: Chairman Baum

New Business:
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There is a new application for 97 Fredrick Drive on the agenda for October. There was a matter for this
address before the Board in September 2019. The members would like a copy of those minutes prior to
the meeting.

The Board recognized the selection ofKellyM. Naughton as an upstate New York "super-lawyer" in the
fields of land use and zoning. Alternate MemberDoherty, with the agreement ofthe othermembers stated
the Board was lucky to have her as it's Attorney.

On a motion by Member Margotta and seconded by Member Gilstrap it was resolved: the meeting be
adjoined.

Aye-5
Nay-O
Absent: Chairman Baum

6
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VILLAGE OF MONROE, NEW YORK
ZONING BOARD OF APPEALS
--------------------------------------------------------------X
In the Matter of the Application of
W.C. LINCOLN CORP.
Designated as Tax Map Section 21 I, Block I, Lot I

Appealing A Determination ofthe
Village ofMonroe Building Inspector.
--------------------------------------------------------------X

DECISION

THIS APPLICATION of W.C. Lincoln Corp. (hereinafter the "Applicant") comes before

the Village ofMonroe Zoning Board ofAppeals ("Board") as an appeal of a determination of the

Building Inspector to deny an application for a building permit.

PRELIMINARY STATEMENT

The Applicant is the owner ofproperty located at 47 Lakes Road in the Village ofMonroe,

New York. The property is shown on the Village tax maps as Section 211, Block 1, Lot I, and is

located in the Suburban Residential ("SR-1O") district. The Property currently contains a single­

family dwelling. On May 25, 2022, the Building Inspector denied the Applicant's application for

a building permit under the Village's Code.

The application before this Board, dated June 14, 2022, appeals the determination of the

Building Inspector.

PUBLIC HEARING AND SEQRA

The public hearing on this Application, upon a notice duly published, was held on August

9, 2022 and September 13, 2022, when it was closed. Action taken by the Board on this

Application is classified as a Type II action under the State Environmental Quality Review Act

("SEQRA"), and no further environmental review under SEQRA is therefore necessary.

COUNTY GML $ 239 -4, -mor -n REPORT

This application was not required to be referred to the Orange County Planning Department

under General Municipal Law $ 239-1, -m or -n.
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DECISION

In connection with the property located at 47 Lakes Road, Monroe, New York, the

Applicant applied for a building permit to construct a single-family dwelling. The Building

Inspector issued a letter dated May 25, 2022 stating as follows:

I have reviewed your submitted building permit application to construct a single­
family dwelling on an existing lot. This lot is currently a 19.8 acre parcel with an
existing single family dwelling located fronting on Lakes Road. According to the
Table of Uses and Bulk Regulations, SR-10 District you are permitted "One-family
detached dwelling".

According to your proposal you are referencing a filed subdivision map dated 1909
and labeled as Lot 58. Please note that this proposed lot does not have a section,
block, lot or comply with the bulk requirements having a lot width of 75' and not
the 100' width as required by the SR-I O District you are located in ...."

The Building Inspector cited Village Code § 200-64, and informed the Applicant that it

needed to apply to the Planning Board under this section, which provides as follows:

Adjoining lots. Two or more adjoining nonconforming subdivision lots, regardless
of ownership, in a subdivision approved by the Planning Board shall have three
years from the date of filing with the office of the County Clerk to obtain a building
permit. Any noncomplying lot in a subdivision approved by the Planning Board
and filed with the office of the County Clerk more than three years prior to the
effective date of this chapter and in the same ownership shall not be eligible to
receive a building permit. Said subdivision or part thereof shall be resubmitted to
the Planning Board for approval in accordance with the applicable provisions of
this chapter. Any lot in a subdivision approved by the Planning Board after the
effective date of this chapter, but which is made nonconforming as to bulk by any
future amendments of this chapter, shall have three years from the date of filing to
obtain a building permit.

The Building Inspector also informed the Applicant that it did not qualify as an "existing

small lot" under§ 200-19 of the Village Code because the property is a!l under one ownership,

and the bulk requirements - specifically lot width are not met.

On June 14, 2022, the Applicant timely appealed the Building fnspector's determination to

this Board. See Vi liage Law $7-712-a(5)(b)"An appeal shall be taken within sixty days after the

filing of any order, requirement, decision, interpretation or determination of the administrative

oficial.")

As provided in New York Village Law, a ZBA's appellate powers and discretion are as

broad as the Building Inspector's initial scope of review, and it is free to make whatever decision

2
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it believes "ought to have been made" by the Building Inspector. See Village Law $ 7-712-b1).

The Board was aware of how it is not the role of the Board to 'negotiate' the use of the property

with the Applicant; its role is to determine whether a building permit should be issued.

Discussion

As set forth in the Applicant's letter dated June 14, 2022, the Applicant has appealed the

Building Inspector's determination to deny the building permit application claiming "vested

rights" - using the prior determination of the Planning Board and the So Ordered Stipulation of

the Court.

The Board considered documents concerning this property from prior applications. In

2003, in response to the appeal of a denial of a building permit application, the ZBA issued a

decision which stated in part: "[w]e find the facts surrounding this application as follows; ... The

lot does not conform to the requirements of the SR-10 District in that it is seventy-five (75) feet

wide instead of the required one hundred (100) feet width .... Accordingly, the Board finds that

no building permit should be issued."

The Board considered that the Building Department denied the present application for a

building permit on the same grounds, i.e., that the property did not comply with the lot width - it

only has 7 5 feet where 100 feet are required.

Subsequent to the 2003 ZBA decision, the applicant therein challenged the denial and

claimed that it had vested rights to the property. The Court found that no vested rights had been

demonstrated:

Petitioner now brings this proceeding pursuant to CPLR Article 78 alleging that it
has vested rights in the subdivision because one of its predecessors in title, Ina A.
Smith, deeded property to the Village of Monroe in 1946 to create vitlage streets
on the land of the subdivision.

In order to acquire vested rights in a subdivision approval which would no longer
be in compliance with current zoning laws, the owner of the property must have
made substantial expenditures and undertaken substantial construction prior to the
effective date of the amendment. Petitioner offers no proof of the value of Ms.
Smith's conveyance in 1946 and it is uncontroverted that she never commenced
construction. Moreover, where, as here, it appears that the improvements, i.e., the
village streets, would be equally useful under new zoning requirements, a vested
right_may not_be claimed__ _Finally. any vested right_ML3_ Smith_may have acquired
in 1946 must be deemed to be abandoned since over fifty years have passed with

3
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no construction pursuant to a subdivision map filed almost one hundred years ago.
(Emphasis added; internal citations omitted.)

The Applicant next argued that it has established common law vested rights based upon (I)

the Planning Board's Resolution, (2) a statement by the Planning Board attorney, and (3) a So

Ordered Stipulation of Settlement. Specifically, the Applicant has argued:

Notwithstanding all of the improvements made in connection with the original 1909
subdivision, this Board (the ZBA) does not have to reach any factual determinations
concerning whether or not they were or were not made because the previous 2008
Resolution of the Planning Board as well [as] its incorporation within the "so
ordered" stipulation of settlement found that the 'property is vested with regard to
the rights accruing under the 1909 subdivision map' and that finding is conclusive
with respect to whether the project and its lots can be developed.

The Board considered this argument and determined the Planning Board does not - and

did not - have the ability to legally make the determination as to whether a property has vested

rights - that is for a Court to decide, which it did in 2003.1

Finally, the Applicant's supplemental submission dated August 29, 2022 argued that the

Village Code was amended on June 13, 2017, so any prior determination by the ZBA would no

longer be valid/applicable. The Applicant posited that Village Code $ 200-64 provides that the

property can be utilized by the Applicant because it constitutes "a vacant lot in a residential zone

separated from any other land in the same ownership ..." However, the Board determined that the

Applicant's argument that Village Code§ 200-64 applies is of no moment.2 This property is not

"a vacant lot in a residential zone separated from any other land in the same ownership ....". Lot

58 does not ex ist; there is only one lot - Section 211, Block I, Lot l. Additionally, while Section

211, Block I, Lot I is in a residential zone, it is not vacant and is entirely owned by the Applicant.

"The doctrine of res judicata operates to preclude the reconsideration of claims actually

I i tigated and resolved in a prior proceeding, as well as claims for different relief against the same

party which arise out of the same factual grouping or transaction, and which should have or could

' Additionally, the So Ordered Stipulation of Settlement did not incorporate (and therefore ratify) the terms of the
Resolution by reference or otherwise.
2 The Board recognized that this provision was contained in the Village's Code at the time of the original determination
as $ 200-77.

4
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have been resolved in the prior proceeding." Mahler v. Campagna, 60 A.D.3d 1009, 1011 (2d

Dept. 2009); .see also, Vavolizza v. Krieger, 33 N.Y.2d 351 (1974).°

The Board determined that any vested rights that the Applicant and property may have had

have long been abandoned, and any claim that the Applicant may have had has already been

adjudicated. Therefore, the Board upheld the determination of the Building Inspector to deny the

application for a building permit, and dismissing this application on the grounds of res judicata.

Furthermore, the Board determined that even if not this application was not denied on res judicata

grounds, it would be denied because there are no vested rights as per the Court decision.

Upon Motion by Member Zuckerman, seconded by Member Margotta, the Board voted to uphold

the Building Inspector's determination and dismiss the application on the grounds of res judicata:

Chairman Paul S. Baum, Esq.

Member Jason Czerwinski

Member Elizabeth Doherty

Member John Gilstrap

Member Daniel Margotta

Member Howard Zuckerman

Absent

,Aye

Aye

Aye

Aye

Aye

CONCLUSION

As a consequence of the Board's discussions, the Zoning Board ofAppeals hereby upholds

the decision of the Building Inspector to deny the application for a building permit and dismisses

the application on the grounds of res judicata, as described and discussed above.

Issued by Board:

Written Decision Signed:

October 11, 2022
10/19/2022

GDocuSlgned by:

(l.luwa.
6a3E53c0592541,

Howard Zuckerman, Deputy Chairperson

3 It is well settled that the doctrine of res judicata applies to the quasi-judicial determinations of administrative
agencies, including municipal zoning boards." Waylonis v. Baum, 281 A.D.2d 636, 638 (2d Dept. 2001.)
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Filed in the Office of the Zoning Board of Appeals on theday of October 2022.

I, KIM ZAHRA, Clerk of the Village of Monroe, do hereby certify that the foregoing
Decision was filed in the Office of the Village Clerk on ] _,2022.

k<mt 4lo.
iZAíä., c$
VILLAGE OF MONROE

6
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE
------------------------------------------------------------------------------X
In the Matter of the Application of

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 01/31/2023

W.C. LINCOLN CORP.,

Petitioner-Plaintiff,

For a Judgment Pursuant to New York Civ. Prac. L. & R.
§§ 7803(2) and (3) and Declaratory Judgment,

-against-

VILLAGE OF MONROE ZONING BOARD OF
APPEALS, JAMES COCKS, as Building Inspector of the
Village ofMonroe, ROYCE G. NOBLIN, JR., as Assessor
of the Town ofMonroe, and PAUL WILEY, as Director of
the COUNTY OF ORANGE REAL PROPERTY TAX
SERVICES OFFICE,

Respondents-Defendants.
-------------------------------------------------------------------------------X

Index No.: EF006416-2022

AFFIRMATION IN
SUPPORT OF MOTION
TO DISMISS

Alyse D. Terhune, Esq., an attorney duly admitted to practice law before the courts of the

State ofNew York, affirms the following under penalty of perjury:

1. I am a principal of the Law Firm of Alyse D. Terhune, Esq., attorneys for

Respondent JAMES COCKS, as Building Inspector for the Village of Monroe (hereinafter,

"Building Inspector"), and, as such, am fully familiar with the facts of this case and these

proceedings.

2. I submit this Affirmation in Support of the Building Inspector's Motion to Dismiss

the Verified Amended Petition and Declaratory Judgment commenced by W.C. Lincoln Corp.

(hereinafter, "Petitioner") seeking, among other things, a judicial declaration and/or order and

judgment ruling that, in the absence of Planning Board subdivision approval and contrary to the

Page 1 of7
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Village zoning law, lots shown on a 1909 subdivision plat remain valid and individual building

lots and not part of a 19.8-acre parcel conveyed to Petitioner on October 19, 2000, as a single

parcel identified on the Town ofMonroe Tax Map as Section 211, Block 1, Lot 1. NYSCEF DOC.

NO.44.

PRELIMINARY STATEMENT

3. At issue is the Building Inspector's May 25, 2022, denial of a building permit to

construct a single-family dwelling on a particular lot shown on the aforementioned 1908

subdivision plat. NYSCEF DOC. NO. 23. 1 As a preliminary matter, the Building Inspector's

denial was appealed to Co-Respondent Zoning Board of Appeals and upheld by that body. The

Building Inspector responds herein only to those allegations that are specific to his May 2022

decision. He fully joins the Zoning Board of Appeals' (the "ZBA") motion to dismiss and

incorporates herein by reference the ZBA's supporting papers, arguments and exhibits.

4. It must also be noted that Petitioner only sought a building permit for purported Lot

58. Petitioner did not submit a building permit application for Lot 54. The inclusion of Lot 54 in

this proceeding is necessarily premature, as no administrative decision related thereto has been

issued or appealed. Thus, all demands for relief concerning Lot 54 must be denied for failure to

seek or exhaust administrative remedies. "It is hornbook law that one who objects to the act of an

administrative agency must exhaust available administrative remedies before being permitted to

litigate in a court of law." Watergate II Apartments v. Buffalo Sewer Auth., 46 N.Y.2d 52, 57,

385 N.E.2d 560, 563 (1978). See also, 5055 N. Boulevard, LLC v. Inc. Vill. of Old Brookville,

201 A.D.3d 932, 933-34, 157 N.Y.S.3d 744, 745 (2d Dept 2022)(one must exhaust administrative

remedies before challenging an administrative decision in a court of law).

1 All document references included herein are to filings in this proceeding, EF0064 l 6-2022, either by the
Petitioner or Respondent ZBA.
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A. The Building Inspector was prohibited as a matter of law from issuing a building permit
that violates the Monroe Zoning Law.

5. Petitioner applied to for a building permit to construct a single-family dwelling on

"Lot 58," one of 65 lots shown on a 1908 subdivision. On May 25, 2022, the Building Inspector

denied the application because the purported lot did not comply with the Village ofMonroe Zoning

Law. He could not have done otherwise.

6. The duties of a building inspector for the Village of Monroe are prescribed in §

200-70A of the zoning law: "It shall be the duty of the Building Inspector, who shall be appointed

by the Village Board, to enforce the provisions of this chapter and of all rules, conditions and

requirements adopted or specified pursuant thereto." Furthermore, § 200-68 prohibits the issuance

of a building permit "unless the proposed construction or use is in full conformity with all the

provisions of this chapter."

B. Lot 58" is not an individual lot, but part of a 19.8-acre single parcel owned by Petitioner
and identified on the Village of Monroe Tax Map as Section 211, Block 1, Lot l.

7. First, the Building Inspector observed that Lot 58 does not have a section, block,

and lot number associated with it. Instead, it is wholly subsumed in a single 19.8-acre parcel

owned by Petitioner and identified on the Village of Monroe Tax Map as Section 211, Block 1,

2 "No building or accessory building in any district shall be erected, reconstructed or restored or structurally
altered, nor shall any person, firm, corporation or association do any earth work, such as excavating, filling,
blasting, changing the grade of any land or altering the course or bed of any natural water body, or cause
the same to be done in any preparation for such erection, construction, enlargement, alteration,
improvement or conversion of any building or structure or any accessory use to service such building or
structure, such as parking facilities, without first obtaining a building permit from the Building Department;
and no principal building shall be re-roofed or re-sided without a building permit duly issued upon
application to the Building Inspector and payment of the required fee. No building permit shall be issued
unless the proposed construction or use is in full conformity with all the provisions of this chapter. No
building permit shall be issued to any property that has an expired permit on file. Any building permit
issued in violation of the provisions of this chapter shall be null and void and of no effect, without the
necessity for any proceeding or revocations or nullification thereof; and any work undertaken or use
established pursuant to any such permit shall be unlawful."

Page 3 of7
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Lot 1 (SBL 211-1-1). Indeed, no subdivision of SBL 211-1-1 has been approved by the Village

of Monroe Planning Board and filed with the County. That fact is not in dispute. Therefore, the

Building Inspector determined, properly, that Lot 58 did not exist as a separate and distinct from

SBL 211-1-1.

8. Second, the entire 19.8-acre parcel is located in the SR-I O zoning district, which

permits the construction of one single-family detached dwelling per lot. Because the parcel is

already improved with a single-family detached dwelling, the construction of a second dwelling

on the lot would violate the zoning law.

C. The 1909 subdivision plat is not grandfathered.

9. Third, the Building Inspector cited Village Zoning Code § 200-64, which - on its

face - require subdivisions that contain noncomplying lots approved three years prior to the

adoption of the zoning chapter to be submitted to the Planning Board for subdivision review in

accordance with current bulk regulations. NYSCEF DOC. NO. 50. The 1909 subdivision was not

submitted to the Village ofMonroe Planning Board for review within three years of the adoption

of the zoning law. Again, that fact is not in dispute.

1 O. Nevertheless, Petitioner attempts to circumvent this requirement by claiming,

without support, that § 200-64C does not apply to Lot 58 (or, for that matter, Lot 54) because the

1909 subdivision predates the creation of the Village ofMonroe Planning Board. This hypothesis

completely ignores New York State Village Law § 7-700, which grants a board of trustees the

power to regulate land within its borders through local zoning law.3

3 "For the purpose of promoting the health, safety, morals, or the general welfare of the community, the
board of trustees of a village is hereby empowered, by local law, to regulate and restrict the height, number
of stories and size of buildings and other structures, the percentage of lot that may be occupied, the size of
yards, courts and other open spaces, the density of population, and the location and use of buildings,
structures and land for trade, industry, residence or other purposes."
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11. Petitioner's theory also ignores Village Law § 7-728, which authorizes the board

of trustees, as it did here, to "empower the planning board to approve the development of plats,

entirely or partially undeveloped, which were filed in the office of the clerk of the county in which

such plat is located prior to the appointment of such planning board and grant to the board the

power to approve such plats [emphasis added]." Section 7-728 defines the term "undeveloped" as

"those plats where twenty percent or more ofthe lots within the plat are unimproved unless existing

conditions, such as poor drainage, have prevented their development." Here, substantially more

than 20% of the 1909 plat remains undeveloped.

12. Even if Village Law § 7-728 did not empower the Village to require review of

subdivision plats filed before a planning board, or even zoning, existed, Village Law§ 7-709 bars

any claim that the 1909 subdivision is grandfathered. Section 7-709(2)[d] provides that if "no

zoning ordinance or local law in the village and no planning board vested with authority to approve

subdivision plats [existed at the time the plat was filed], then the exemption [from the new or

revised zoning law] provided for in subdivision one of this section shall apply for a period of one

year after the filing of the subdivision plat or first section thereof." Indeed, the greatest protection

offered under § 7-709 is three years, not 111.

13. The plain meaning of§ 200-64C, when read in conjunction Village of Monroe

Zoning Law§ 200-68, NYS Village Law§ 7-728 and § 7-709(2)[d], as it must be, required the

Building Inspector, as a matter of law, to deny the building permit application. N.Y. Stat. Law§

92 (McKinney)(the doctrine of statutory construction requires statutes to be read as a whole in

order to achieve the intent of the legislative body).

14. Likewise, the doctrine of statutory construction requires that § 200-64C be

interpreted so as to achieve the legislative intent of the Village of Monroe Zoning Law. Thus, §
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200-64, "Buildings, structures or lots with nonconforming bulk," must be read in the context of

Article XIII, which regulates nonconforming uses and nonconforming buildings. The first section

of Article XIII, 200-61, titled, "Applicability," states that the following provisions (including S

200-64) "shall apply to all buildings and uses existing on the effective date of this chapter which

do not conform to the requirements set forth in this chapter and to all buildings and uses that

become nonconforming by reason ofany subsequent amendment to this chapter." If, as Petitioner

opines, subdivision plats filed 114 years ago containing vacant, unimproved, and nonconforming

lots are grandfathered forever, the grant of planning and zoning authority to local legislatures

would be meaningless.

D. Lot 58 is not exempt from current bulk requirements as a preexisting nonconforming
small lot.

15. Notwithstanding Petitioner's arguments to the contrary, the Building Inspector also

correctly determined that the exemption from the 100-foot required lot width contained in $ 200­

19 did not apply to Lot 58. Section 200-19 only allows single-family dwellings to be constructed

on pre-existing small lots that are "owned individually and separately and separated in ownership

from any adjoining tracts of land" so long as they meet all the applicable zoning regulations as

well as enumerated bulk requirements set forth therein. In other words, because the building

permit application was for a lot that was part ofa larger parcel in common ownership, the exception

for pre-existing small lots contained in $ 200-19 does not apply. NYSCEF DOC. NO. 51.

16. Finally, Petitioner's argument to the ZBA that $ 200-64D[1] automatically permits

residential development on pre-existing small lots measuring at least 50 feet wide is wrong. Like

4 "A vacant lot in a residential zone separated from any other land in the same ownership and noncomplying
as to area, whether or not located in and part of a subdivision plat approved by the Planning Board and filed
in the office of the County Clerk, and which has a lot width of at least 50 feet may be used for a single­
family detached dwelling, provided that such use shall comply with § 200-19 [emphasis added]."
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§ 200-64C, subparagraph D requires the nonconforming lot to be "separated from any other land

in the same ownership" in order to be developed for residential purposes. Here, Lot 58 and all of

the surrounding "lots" are owned by Petitioner and subsumed within SBL 211-1-1.

17. As for Petitioner's "conveyance" of Lot 54 from W.C. Lincoln Corp., to W.C.

Lincoln Corp., the action is nothing more than a sham intended to create a legal fiction that lots on

the 1909 subdivision are separate from the 19.8-acre parcel, SBL 211-1-1. Such shenanigans

should not be countenanced by the Court. NYSCEF DOC. NO. 7.

18. Indeed, as explained by the ZBA in its moving papers, this proceeding is a repeat

of the same machinations undertaken by Petitioner in 2003, wherein the Zoning Board ofAppeals

upheld the Building Inspector's denial of a building permit on the same grounds as now. NYSCEF

DOC. NO. 46. That decision was challenged and upheld by the court. Judge Patsalos determined,

among other things, that no vested rights in the 1909 subdivision had accrued to Petitioner.

NYSCEF DOC. NO. 47.

Terhune, Esq.
Attor éyfor James Cocks, as Building
Inspector ofthe Village ofMonroe
82 E. Allendale Road, Suite # 6
Saddle River, NJ 07458
(20 ) 934-9800

[V.,l>Dated: Saddle River, New Jersey
January 31, 2023

19. Now, as then, the Building Inspector's decision was upheld by the Zoning Board

ofAppeals. Now, as then, the Zoning Board's decision should be upheld.

20. WHEREFORE, for the reasons set forth herein, Respondent Jim Cocks, as

Building Inspector of the Village ofMonroe respectfully requests that the Court grant its Motion

to Dismiss the Amended Verified Petition and Complaint as a matter of law and such further relief

as the Court determines is just and proper.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE
------------------------------------------------------------------------------X
In the Matter of the Application of
W.C. LINCOLN CORP., Index No.: EF006416-2022

Petitioner-Plaintiff,

For a Judgment Pursuant to New York Civ. Prac. L. & R.
$$ 78032) and (3) and Declaratory Judgment,

- against­

VILLAGE OF MONROE ZONING BOARD OF
APPEALS, JAMES COCKS, as Building Inspector of the
Village of Monroe, ROYCE G. NOBLIN, JR., as Assessor
of the Town of Monroe, and PAUL WILEY, as Director of
the COUNTY OF ORANGE REAL PROPERTY TAX
SERVICES OFFICE,

REPLY AFFIRMATION IN
FURTHER SUPPORT OF
MOTION TO DISMISS

Respondents-Defendants.
-------------------------------------------------------------------------------X

Alyse D. Terhune, Esq., an attorney duly admitted to practice law before the courts of the State of

New York, affirms the following under penalty of perjury:

I. I am a principal of the Law Firm of Alyse D. Terhune, Esq., attorneys for

Respondent JAMES COCKS, as Building Inspector for the Village of Monroe (hereinafter,

"Building Inspector"), and, as such, am fully familiar with the facts of this case and these

proceedings.

2. I submit this Reply Affirmation in Further Support of the Building Inspector's

Motion to Dismiss the Verified Amended Petition and Declaratory Judgment commenced by W.C.

Lincoln Corp. (hereinafter, "Petitioner").

PRELIMINARY STATEMENT

3. Petitioner opposes the motion to dismiss claiming that a "material intervening"

events occurred, which render res judicata inapplicable. Specifically, the 2008 preliminary

subdivision approval wherein, according to Petitioner, the Planning Board "recognized the

1 of 11
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validity" of the 1909 subdivision and such recognition nullified the 2003 court decision finding no

vested rights and abandonment. The other intervening event, asserted for the first time here, is

that a 2017 amendment to the Village subdivision regulations, which prohibits the merger of lots

except for commercial development, prevented the 1909 lots from merging throughout the last 114

years. Neither argument is persuasive. Indeed, the "no-merger" argument is not properly before

this Court as it was not raised to either the Building Inspector or the ZBA.

4. The Building Inspector respectfully asks that his motion to dismiss is granted for

the reasons set forth in his motion papers and the further reasons contained herein.

A. The doctrine of resjudicata applies here because the 2003 Patsalos decision is binding
and bars re-litigation of claims arising out of the same transaction or series of transactions.

5. Petitioner asserts that Respondents' motions to dismiss are aimed at preventing him

from having his day in court. But he has already had his day in court, before Judge Patsalos in

2003. The Patsalos decision answered the same question between the same parties as now: Was

W.C. Lincoln entitled to a building permit to build a one family residence on one of the lots shown

on a 1909 subdivision plat because a predecessor in interest deeded property to the Village of

Monroe in 1946 to create village streets on the land of the subdivision. NYSCEF DOC. NO. 47.

6. Judge Patsalos determined that Petitioner W.C. Lincoln was not entitled to the

building permit, did not have vested rights in the 1909 subdivision, and deemed the subdivision

abandoned. He also ruled that the property was subject to current zoning law. The Patsalos

decision remains binding and bars subsequent litigation on the same issues between the same

parties.

7. "Res judicata gives binding effect to the judgment of a court of competent

jurisdiction and prevents the parties to an action, and those in privity with them, from subsequently

re-litigating any questions that were already decided. The doctrine requires that there be a

2
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judgment on the merits from a prior action between the same parties involving the same subject

matter." B.Z. Chiropractic, P.C. v. Allstate Ins. Co., 197 A.D.3d 144, 152 (N.Y. App. Div.

2021)citations omitted). See also, Serio v. Town of Islip, 87 A.D.3d 533, 533-34, 927 N.Y.S.2d

793 (2d Dept. 2011 )(New York's transactional approach to res judicata bars all other claims arising

out of the same transaction or series of transactions once a claim is brought to a final conclusion,

even if based upon different theories or if seeking a different remedy).

8. The doctrine of resjudicata applies equally to quasi-judicial determinations made

by a zoning board, as here. Town of Wallkill v. Lachmann, 27 A.D.3d 724,725,813 N.Y.S.2d

157, 157-58 (2d Dept. 2006)(res judicata and collateral estoppel apply to the quasi-

judicial determinations of administrative agencies, including municipal zoning boards).

9. Even in the absence of the 2003 decision, the 2022 ZBA would have been bound

by its own prior decision. "The issues raised on the variance application that is the subject of this

appeal were raised in the petitioner's initial 2000 application to make alterations to her garage, and

the change in circumstances that occurred, to wit, the death of the petitioner's son, cannot be

viewed as unanticipated. Consequently, that branch of ZBA's motion which was to dismiss the

petition on the ground of, in effect, the doctrine ofresjudicata should have been granted." Calapai

v. Zoning Bd. of Appeals of Vill. of Babylon, 57 A.D.3d 987, 989, 871 N.Y.S.2d 288, 290 (2d

Dept. 2008).

I O. The ZBA could not have acted otherwise in 2022. The law requires that where the

facts and circumstances of the appeal are substantially similar or, as here, exactly the same, the

ZBA is governed by resjudicata as well as the rule of finality and adherence to prior decisions.

"The principles underlying the doctrine of res judicata have resulted in the rule that ordinarily a

board of appeals or other administrative board has no power to reopen or review its own decision

3
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by vacating, revoking, rescinding, or altering it after it has been made." § 68:3. Res judicata

applied to zoning board decisions-The general rule of finality, 4 Rathkopf's The Law of Zoning

and Planning§ 68:3 (4th ed.). See also, Voutsinas y.Schenone, l 66 A.D.3d 634,636, 88 N.Y.S.3d

57, 60-61 (2d Dept. 20 I 8)(zoning board correctly determined that is was bound by its prior

decision denying a parking variance notwithstanding revisions to the building plans submitted in

support of Petitioner's second application for a parking variance); and Palm Mgmt. Corp. v.

Goldstein, 29 A.D.3d 801,804,815 N.Y.S.2d 670,674 (2006), affd on other grounds, 8 N.Y.3d

337,865 N.E.2d 840 (2d Dept. 2007)("As the ZBA's 2001 dismissal of the challenges as untimely

constituted a final determination on the merits, those same challenges could not be raised in this

proceeding, nor could the ZBA revisit them.")

11. For these reasons, the Building Inspector could not approve in 2022 substantially

the same building permit application that he denied in 200 l.

12. Because the doctrine of resjudicata applies here, Respondents' motions to dismiss

should be granted.

B. A preliminary subdivision granted in 2008 and long-since expired does not constitute
an intervening factual circumstance barring the application of resjudicata.

13. Petitioner also claims that the Planning Board "granted resubdivision approval and

expressly recognized the [1909] Subdivision in 2008," which, together, constitute "material

intervening factual circumstances" that render Judge Patsolos's 2003 decision of no force and

effect and the doctrine of res judicata wholly inapplicable. Caruso Memorandum of Law in

Opposition. pgs. 5, 6 (hereinafter, "Caruso Memo").

14. First, the approval granted by the Planning Board in 2008 was a "preliminary"

subdivision approval, which expired in six months by operation of law unless extended. Village

4
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ofMonroe, "Subdivision of Land," $ 176-6K.' In fact, the only right conferred by a preliminary

subdivision approval is the right to then apply (within six months) for final subdivision approval.

Subdivision of Land, $ 175-7A.2

15. Here, there is no dispute that the preliminary approval expired and that no final

subdivision approval was granted or filed with the County. Numerous letters back and forth

between Petitioner and the Village Planning Board, beginning as early as November 18, 20 I 3,

confirm the expiration. Exhibit A. Indeed, as recounted in a letter from the Planning Board

attorney to Petitioner's attorney, dated August 10, 2022, Petitioner "made no appearances or any

submissions from January 2011 until November 13, 2013, which prompted the Planning Board

Chairman to inform the Petitioner a new application was required. Exhibit B.

16. The expiration of the 2008 preliminary approval is also well documented in post-

2008 Planning Board minutes, which were not provided by Petitioner. These minutes prove

unequivocally that a new application was submitted on November 12, 2014, which triggered an

entirely new review, including a new State Environmental Quality Review Act (SEQRA)

environmental analysis. Exhibit C, (Post-2008 Planning Board Minutes).

17. In the absence of a final subdivision approval, neither the expired 2008 preliminary

approval nor the new 20 I 4 application constitute an intervening material change in facts or

circumstances that obviate the legal effect of resjudicata.

1 "Expiration of approval. Planning Board approval of a preliminary layout submission shall expire six
months after the date of such formal action. No Planning Board action will be taken after such expiration
until a new application and filing fee are submitted." See also, NY Village Law $ 7-728(5)g) and (h).
2 "Application for approval and fee. The subdivider shall, within six months after the approval of the
preliminary plat, file with the Planning Board an application for approval of the subdivision plat in final
form, using the approved application form available from the Secretary of the Planning Board. The filing
fee shall be set according to provisions as provided by the Village Board. If the final plat is not submitted
within six months after the approval of the preliminary plat, the Planning Board may refuse to approve the
final plat and require resubmission of the preliminary plat."

5
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18. Even if the 2008 preliminary subdivision had been granted final approval, and even

if it had been filed with the County, Petitioner would only be protected from changes to the zoning

law for a period of three years. N.Y. Village Law§ 7-709(2)(a).3

19. Finally, there is no "settlement" that conferred any rights whatsoever on Petitioner.

There ts no signature page to the "settlement" because it was never executed or finalized.

NYSCEF DOC. NO 11. No property has been conveyed to the Village as a result of the purported

"settlement" and Petitioner offers no proof to the contrary - because there is none.

C. The Village Planning Board has no authority to confer vested rights on Petitioner.

20. Petitioner's legal theory is this: If the planning board "expressly recognized the

[ 1909] Subdivision in 2008" then, ipsofacto, vested rights were conferred. Caruso Memo., pg. 2,

6, and 15, referring to NYSCEF DOC. NO. 31.

21. First, Petitioner grounds his theory on two prefatory "whereas" clauses in the long-

expired Planning Board resolution. Id. But, prefatory language, at best, describes context; it is

not determinative, does not have the force of law and does not invoke binding conditions. Tupper

y. City of Syracuse, 71 A.D.3d 1460, 897 N.Y.S.2d 573 (4Dept. 2010)the "whereas" clause in

the resolution adopted by a planning commission does not constitute a negative declaration for the

purpose of satisfying SEQR). "Recitals in a contract, such as whereas' clauses, are merely

explanations of the circumstances surrounding the execution of the contract, and are

not binding obligations unless referred to in the operative provisions of the contract." PGA Mech.

3 "If at the time of the filing of the subdivision plat or first section thereof referred to in subdivision one of
this section there was in the village: (a) both a zoning ordinance or local law and a planning board vested
with authority to approve subdivision plats, then the exemption [from changes in the zoning law] provided
for in subdivision one of this section shall apply for a period of three years after the filing of the approved
subdivision plat or first section thereof."

6
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Contractors, Inc. v. GPNZ Realty Co., LLC, 37 Misc. 3d 1210(A), 961 N.Y.S.2d 361 (Sup. Ct.

2012).

22. To accept Petitioner's hypothesis, a planning board must be vested with the

authority to modify the zoning law in the first instance and the legal jurisdiction to confer vested

rights in the second. But, it has neither. A planning board's authority is prescribed by state law

and is limited to ministerial functions only.' Neither New York State Village Law nor the Village

ofMonroe Code authorizes the Planning Board to approve a subdivision that does not conform to

the bulk requirements contained in the zoning law; and certainly, has not conferred any authority

to modify the zoning law. Only the zoning board of appeals can do that in the form of variances. 5

Finally, Petitioner does not identify any authority whatsoever that imbues a planning board with

the legal authority to confer vested rights to a long-abandoned subdivision where a court of

competent jurisdiction has ruled otherwise.

23. Petitioner's contention that the Planning Board somehow conferred vested rights to

the nonconforming 1909 subdivision is meritless and contrary to the law.

D. Petitioner's arguments related to the 2017 merger language contained in $ 175-2C of
the Village's subdivision regulations, submitted for the first time here, must be ignored as
dehors the record.

24. Petitioner now claims for the first time that § l 75-2C, a provision added to the

Village subdivision regulations in 2017, operated for the past I 14 years to prohibit "merger" of

the I 909 lots. Because this argument was not presented to the ZBA it is not properly before the

Court now. "Since our function here is to review the discretion of the Zoning Board of Appeals

based on the evidence before it, we have not considered subsequently proffered material which

is dehors the record." Barretto v. Zoning Bd. ofAppeals of Inc. Vill. of Bayville, 123 A.D.2d 692,

' Village Law $$ 7-718, 7-725-a, 7-725-B, 7-728, 7-730, 7-732, and 7-738.
5 Village Law $$ 7-712, 7-712-a, and 7-712-B.

7
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693,507 N.Y.S.2d 57 (2d Dept. 1986). See also, Nichols v. New York State Cent. Reg. of Child

Abuse & Maltreatment, 137 A.D.3d 790, 791, 26 N.Y.S.3d 331,333 (2d Dept. 2016)(the court

will not consider materials that were not submitted to the board and are dehors the administrative

record).

25. Not only did Petitioner fail to make this argument to the ZBA, he made no reference

to the 2017 subdivision regulation in his building permit application. Even if he had, neither the

Building Inspector nor the ZBA have the authority to vary the subdivision regulations." Indeed,

only the Planning Board has limited authority to modify subdivision provisions as expressly

provided by the Village Board by local law; and conferring "vested rights" on a 114-year-old

subdivision is not one of them.7

26. Moreover, Petitioner's contention that the 2017 subdivision amendment somehow

prevented merger ignores the fact that the remaining 1909 subdivision lots had already merged

into one lot, SBL 211-1- I. The metes and bounds description contained in the deed from Smith

and Conrad to W.C. Lincoln, recorded in the Orange County Clerks Office on October 27, 2000,

describes only one lot, not 46. The recording page, on its face, identifies the property by one SBL

number: 211-1-1. NYSCEF DOC. NO. 44.

27. If further proof is needed, it is found in the signed and stamped survey dated

December 2, l 998, submitted by a prior owner seeking to modify the use of the building located

on lot 211-1-1 from single-family house to bed and breakfast. Exhibit D.

28. The correct question is not whether the 20 I 7 subdivision amendment prevented

merger, but whether it could undue lots already merged. No, it could not.

6 Village of Monroe Code§ 175-24.
7 Village of Monroe Code, Article IV.

8

8 of 11



[FILED: GRANGE COUNTY CLERK 0371572023 05.36PM
NYSCEF DOC. NO. 85

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 03/15/2023

E. The Building Inspector correctly applied the zoning law to Petitioner's application
for a building permit. To conflate $ 175-2C of the subdivision regulations with $ 200-64D(1)
of the zoning law, as Petitioner urges, would have been improper.

29. Petitioner also claims that the Building Inspector erred by not reading $ 200­

64D(1 )8 of the zoning law in conjunction with § I 75-2C of the subdivision regulations. Again,

this argument was not presented to the Building Inspector or the ZBA and must be struck as dehors

the record. However, should the Court reach this argument, it must be dismissed on the merits.

30. Zoning law and subdivision regulations, while integral to land use planning, are not

conjoined. The Court of Appeals has addressed the different purpose of each. "[Z]oning

historically has assumed the development of individual plats and has proven characteristically

ineffective in treating with the problems attending subdivision and development of larger parcels,

involving as it invariably does, the provision of adequate public services and facilities." Golden

v. Plan. Bd. of Town of Ramapo, 30 N.Y.2d 359, 372, 285 N.E.2d 291 (1972). In contrast,

"subdivision control purports to guide community development hile at the same time

encouraging the provision of adequate facilities for the housing, distribution, comfort and

convenience of local residents." Id.

31. The Building Inspector properly addressed the building permit application before

him, the request to construct a single-family house on an alleged individual lot; he was not being

asked to issue any permit related to a subdivision.

8 Subsection 200-64D(I) allows a single-family home to be constructed on a vacant lot with a minimum
width of50 feet only if the lot is "separated from any other land in the same ownership." The plain meaning
of"separated" in ownership is clear. Because purported lots 54 and 58 are owned by W.C. Lincoln, lot 54
is not a conforming building lot for the purpose of§ 200-64D(I). The apparently contrived "convenance"
of lot 54 from W.C. Lincoln Corp. to W.C. Lincoln Corp., i.e., from the same owner to the same owner,
does not create a separation of lots as contemplated by $ 200-64D1).

9
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32. The Building Inspector only considered the the zoning law contained in section

200-64, "Buildings, structures or lots with nonconforming bulk," to the application for a building

permit. lt would have been improper on its face to go outside of the zoning law and apply § 175­

2C of the subdivision regulations to the 2022 building permit application; indeed, it would have

been contrary to the Building Inspector's 200 I denial of essentially the same application, which

was upheld by the ZBA and Judge Patsalos.

33. Moreover, provisions contained in the subdivision regulations do not alter the rules

governing lots with nonconforming bulk found in $ 200-64 of the zoning law. Specifically, $ 200­

64C states:

Adjoining lots. Two or more adjoining nonconforming subdivision
lots, regardless of ownership, in a subdivision approved by the
Planning Board shall have three years from the date of filing with
the office of the County Clerk to obtain a building permit. Any
noncomplying lot in a subdivision approved by the Planning Board
and filed with the office of the County Clerk more than three years
prior to the effective date of this chapter and in the same
ownership shall not be eligible to receive a building permit. Said
subdivision or part thereof shall be resubmitted to the Planning
Board for approval in accordance with the applicable provisions of
this chapter. Any lot in a subdivision approved by the Planning
Board after the effective date of this chapter, but which is made
nonconforming as to bulk by any future amendments of this chapter,
shall have three years from the date of filing to obtain a building
permit. [Emphasis added.)

34. The entire new argument related to § 175-2C and proffered for the first time here

must be ignored as dehors the record. Alternatively, the claim is meritless as established herein.

F. Because Petitioner has failed to seek a building permit for lot 54, the relief requested
must be denied for failure to exhaust administrative remedies.

35. Petitioner seeks a declaratory judgment from this Court that purported lot 54 is

separate from SBL 211-1-1 and seeks an order to the County of Orange to assign it a separate

section, block and lot number.

10

10 of 11



FILED: GRANGE COUNT CLERK 0371572023 05.36PM
NYSCEF DOC. NO. 85

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 03/15/2023

36. This demand is not properly before the Court. Petitioner has not sought a building

permit for purported "lot 54" nor exhausted his administrative remedies should the building permit

be denied.

37. The demand for declaratory judgment must be denied for failure to exhaust

administrative remedies.

WHEREFORE, for the reasons set forth herein, and upon the papers submitted heretofore,

Respondent Jim Cocks as Building Inspector of the Village of Monroe respectfully requests that

the Court grant his Motion to Dismiss the Amended Verified Petition and Complaint as a matter

of law and such further relief as the Court determines is just and proper.

Dated: March 15, 2023
Saddle River, New Jersey by.yd-'+/5"

Alyse . Terhune, Esq.
Attorneyfor James Cocks, as Building
Inspector ofthe Village ofMonroe
82 E. Allendale Road, Suite# 6
Saddle River, NJ 07458
(20 1) 934-9800

11
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Ata term ofthe IAS Partofthe .Supreme Court of the Stat6 ofNew York,
held in ändfor the.County ofOrange, ät the 285.Main .Street,
Göshen, New York L924 on the 15th day ofAugust 2023

SUPREMECOURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE

In the 'Matter ofthe Application of

W.C. LINCOLN CORP.

Petitioner-Plaintiff,

Fora Judgment pursuant to ARTICLE 78 of theCPLR

-against

To commence the.statutory.time for
appeals:asf tight (CPLR 5513[a]),
you areädviscd tó serve a copy öf this
order,with notice ofentry, on all
parties;

AMENDED'
DECISION & ORDER

INDEX#EF00641 6/2022
Motion Date: 03/06/2023
Motion Seq. #1, 2&.3

VILLAGEOFMONROEZONING BOARD OF APPEALS,
JAMES.COCKS, asBuilding Inspector of the Village ofMonroe,
ROYCEG.NOBLIN, JR., as Assessorof'theTown ofMonroe and
PAULWILEY, asDirector öf theCOUNTY OF ORANGE
REAL PROPERTY TAX SERVICES OFFICE,

Defendants-Respondents.

VAZQUEZ-DOLES, J.S.C.

The following papers wereread on: 1) the application ofPetitioner-Plaintiff (Seq.#1)for

an order a)reversingadecision oftheDefendant-Respondent Village ofMonroe Zoning Board.

ofAppeals.("ZBA") filed on October25, 2022 ("theDecision") that denieda permit to build

upon landPetitioner describes asLot58, b)declaring that an alleged Lot 54 is a separate lot for

which the Director of Orange County.Real PropertyTax Servicesmustenter on the taxmapand

Town ofMonroe Assessormust designateparcel identification,and c)declaringthat a 1909 plat

The only change from the.original Decisionand Order is thereplacement of "the
.Assessor"- with "the Director" on the last pagein the final decretal paragraph.

1
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and all lots within it area legal subdivision and exempt from bulk and dimensional provisions of

theVillage'ofMonroe Code; 2) themotion by the ZBA (Seq #2) för an order dismissing the

Amended Petition and Complaint pursuant to CPLR 3211(á)1) and.(7) andCPLR 7804(f); and

3) the motion,of Defendant-Respondent James Cocks, as Building Inspector of the Villageof

Monroe, ("the Inspector) (Seq#3) foran order.dismissingthe Amended Petition and Complaint

pursuantto CPLR3211a)1)and (7) and.CPLR 7804():

Amended Notice ofPetition #1/Amended Petition'and Complaint/Ex. 1-12 ..1-14

Notice ofMotion #2/Affirmation/Memio ofLaw/Ex. A-H.....................15-2
AffirmationOpposition#2/Ex, 1-3/Affidavit/Ex. A-D/Memo ofLaw..........26-35
Reply Affirmation/Memo ofLaw/Ex: A-H.....«.·:.-«...·.·........«........36-45

NoticeofMotion #3/Affirmation,.........+..·...··········.·......·...+.......46-47
Affirmation Opposition#3/Ex,1-3/Affidavit/Ex. A-D /Memo ofLaw.........48-57
Reply Affirmation/Ex..A-D...,......+........·+.·+......+...·+·...··..·....,...58-62

SUMMARY OF THE DECISION

Petitioner failed to establish.that theDecision as to alleged Lot 58 wasarbitrary and

capricious,irrational or. tbat it was affected by errors oflaw. The.Decisionwasbased upon.the

Village ofMonroe:Code ("the Village Code") provisions that govern. the use ofSection 211-Lot­
1-Block-1 ("the Subject Property"). TheDecision held thatPetitioner's proposed Lot58 does

not conformto various Code requirements and thatPetitioner declined.to seek a variance. The

ZBA correctlyheld that the.VillageCode provisions are applicable to the Subject Property

becauseNY VillageLaw limits the time for nonconforming use ("grandfathering") of existing

property once new.zoning lawsare passed. Moreover, aZBA determination in 2003 on the issue

.of an exemption from zoning requirements (for. Lot57)and lackof a vestedinterest, whichwas

affirmed in aprior CPLR Article 78 proceeding, acts as res judicata on that same issuein the

context.of the instant Petition to sct asidthc Decision. For these reasons, Defendants-

2

2 of 16



[@ILE: ORANGE COUNTY CLERK 8/157202317.2AM
NYSCEF DOC. NO. 106

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 08/15/2023

Respondents'motionsto dismiss are GRANTED as:to thePetitioner'sSecorid and Third Causes

ofAction to reverse.the ZBA'sDecision.. . . ..

Withregard to thePetitioner's assertion that it isexempt fromzoning laws, in part on the

basisofa vested interest, for all .lotswithin the Subject: Property other than-Lot58 ("the Other­

Lots"), Petitioner has not exhausted its remedies. The record lacks evidence onwhether those

Other Lots conform with all applicable Village Code requirementsor if a variancewould issue

had Petitioner applied. Moreover, the aforementioned2003 ZBA ruling as affirmed by. the

Supreme Court, Orange County, acts:as resjudicata on the claimof an exemption based upon a

vested interest, Therefore,the motions to dismisstheFourth Cause of Action are GRANTED.

The. Petitioner also seeks a declaration, and judgment that Löt54 is a "separate existing

lot". Petitioner pled a First Cause ofAction.for a judgment requiringtheDirector of Orange

County RealProperty Tax Services, Paul Wiley ("the Director"), .to enter Lot 54 on thetax map

and to require the Town ofMonroéAssessor, RoyceG.Noblin, Jr. ("theAssessor"), to designate

a parcel identification forLot 54. For.the samereasons as to why the Other Lots donotwarrant

a.blanketexemption from zoning laws, thePetitioner's First CaiseofAction regarding Lot.54 is

DISMISSED as tothe.mòvants ZBA and the Inspector.

Defendant-Respondent the Director did not moveto dismiss. Therefore, Petitioner'sFirst

Cause:ofAction as it.concerns theDirector, .as wèll as theFoürth cause of action to the extent.

asserted against the Director, remain for trial. Thie Assessorwas.dismissed oná stipulation

NYSCEF#4I).

FACTS AND PROCEDURALHISTORY

This case concerns the SubjectProperty at47 Lakes Road,Village.ofMonroe. The

Subject Property is identified on the tax mapas Section 211, Block 1, Lot 1. The Subject

3
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Property is shown on.a subdivisionmap of 65 lots filedin the .office ofthe Orange County Clerk

onNovember.15, 1909 (NYSCEF#21). That 1909 filingoccurred prior to the existence ofthe

Monroe Planning Board. The 65 lots do not'have. separate täx.parcel numbers.

The Subject Property lies within an area thatthe Village adoptedin 1990 as,Suburban

ResidentialDistrict 10 ("SR-10"), TheSR-I0 District has its own restrictions on buildings;

Village ofMonroe ZoningMap, found at zone4Q01.mhxd _(villageofionroe.org] (last checked

June.28,2023), One.such restriction,on a lot is that it must beatleast 10Ofeet wide:béfore a

homecanbeconstructed.

Petitioner purchased the'Subject Property on October 27, 2000. In2003, Petitioner. .

applied fr a building permit for onelot (Lot 57)within the Subject Property, The Village.
building inspector at the .timedenied the permit on the basis that Lot 57 was not at.least 10 feet

wide and no variance was requested. TheZBA affirmed the decision in2003(NYSCEF#46). The

ZBA held that theVillageCode had last beenainended in1999 and theNYVillage Law7­

709(2)(d) allowedoneyearwithin whichPetitioner would be exempt from tbé 100 foot width

requirement. ThePetitionerhad,not,appliedfora permitwithinthat oneyear. Therefore, since

the lot was not 10feet wide, the.ZBA denied the permit.

Petitioner filed a CPLRArticle78 proceeding in 2003 in the Supreme Court, Orange

County on the basis thatit had vested rights because äpredecessorintitle haddeeded lots within

the Subject Propertyto theVillage in 1946 with.a plan.for streets on theSubject Property. The

court deniedthe2003 Article 78 petition.(NYSCEE#47), holding that i) no street construction

ever;commerced, ii) the'vested rightwas abandoned due to.more than 50 years ofinaction, and.

·iii) the streetswould be equally useful under new zoning requirements and thereforedonot

create a vested interest.
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In 2008,Petitioner applied forpreliminary subdivision approval for the SubjectProperty,

which the Planning Board granted (NYSCEF#3 I). The preliminary subdivisionapproval expired

in 2013because Petitioner took no action (NYSCEF#86).

In 2009, a lawsuit by severalresidents against Petitioner and the Village òfMonroe in

relation to one of lots withinthe SubjectProperty was settled by stipulation (NYSCEF#80).

That settlementprovided that one of the lots wouldbe deededto 'the. Village.

Petitioner began the.preliminary subdivision application process again in 2014

(NYSCEF#88.at p. 3). Petitioner does not assert thatit received a final approval forthe 2014.

application. It is not clear from Village PlanningBoard minutes whether a preliminary approval

was ever granted fr the 2014 application. Id. at pp.4-11,

In 2017, the, VillageofMonroemade certainamendments to theVillage Code. TheZBA

asserts.on the instantmotion that some amendments were substantive changes and other

amendments only renumbered existingCode provisions.

On April 14, 2022, Petitioner applied for a building permit (NYSCEF#27) to build a. one

family residencewithin'the same Subject Property as.in 2003, on what Petitioner describes as'

Lot 58. Like all.lots within the Subject Property, Lot 58does not have.a section-block-lot

number allocated to it on the taxmap. TheVillage Code Section'80-4(D) requires that any

Building Permitapplication include the taxmap number.. The Petitioner's application referenced

the Section21 1-Block 1-Lot 1 taxdesignationfor the entire Subject Property.

The Irispcctor denied the application on May 22, 2022 (NYSCEF#23). The Inspector

notedthat Lot58did not havea section-block-lotnumber other than211-1-1 for the entire

subdivision. The Inspector stated that the Petitioner wasapplyingto build upon a lot, í.e. the

Subject Property, that alreadyhad, a one family dwellingand thateach lot can have only one
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single family dwelling structure, regardlessof its dimensions. Thus, asecond dwelling is not

permittedon the same lot.

In order to.subdivide the lot, the Inspector.stated that Lòt 58 needed to be 'at least 100 feet

wide according to the:Village.Code. Lot 58 is not at least 100 feet wide and therefore the

Inspector stated itdid riotto qualifyunder theSR-10 requirements. The Inspectorstated the lot

must bevacant but, because theSubject Property is not'subdivided intoseparate section-block­

lots and ahome exists on the SubjectProperty; the Inspector denied the application. The

Inspector also stated that Lot 58 did notqualify as an "existing small lot" under $200-19 of the

Village Code because eachadjoining lotmustbe owned by. separate individuals whereas here the

adjoining lots wereall part ofthe.Subject Property and under one ownership.

Petitioner thereaftertimely appealedto the ZBA onJune 14, 2022 to reverse the.

Inspector's denial ofa permit. (NYSCEF# 28and 48). As in2003, Petitioner again declined .to

seek a variance. The ZBA affirmed the Inspector's denial inits Decision (NYSCEE#22).

The ZBA held that it considered its own 2003determination onPetitioner's same Subject

Property and that the prior determination applied here, i.e. a homealready exists onthe Subject

Property .and the lot is less. than 100 feet wide. It also consideredPetitioner'svestedrights claim

and heldthat the Article 78 affirmancein 2003.denied any vested rights to Petitioner for the

Subject Property. The ZBA also consideredPetitioner'sassertion that á 2017 amendment.tothe

Village Code.for building requirements. rendered the 2003 deteriination no longer binding. The

ZBArejected that assertionon the basis that i) the amendmentsimply renumbered an existing

provision (200-77became 200-64), and ii) the proposed lotwas not vacant andthe Subject

Property is all owned by the same owner.. ' . .
Petitioner initiatcd this lawsuit.through thc filingof a combined Petition andComplaint
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as:well as a.Notice ofPetition onNovember 10, 2022. All defendants were served on­

November 15, 2022, Petitioner filed an Amended.Petition and .ComplaintonDecember 7, 2022

and anAmendedNotice ofPetition on December 15, 2022.

The AmendedPetitionpleads four causes. of action: First, thatLot 54 is a"separate

existing lot" forwhich the Director.shouldenter onthetax map and the Assessor should

designate aparcel identification; SecondandThird, thZBADecision asta Lot 58 is irrational,

arbitrary andcapricious as well as affected.by errors.oflawand must be reversed; and.Fourth,

the 1909plat is a lawful subdivision and the OtherLots are exempt from any bulkor

dimensional requirements orother zoning restrictions.

Defendant-Respondent theDirector (Paul Wiley) filed an Answer on January 4, 2023.

Defendant-RespondenttheAssessor (Royce G. Noblin, Jr.)was dismissed by stipulation on

January18, 2023. The ZBAfiled the instantmotion(Seq.#2) on January 31, 2023 before filing

an.Answer. The Inspector filedhis.motion (Seq.#3) on the same day. Petitioner has opposed

bothmotions.

The instantmotions ofthe ZBA and the Inspector raise the same legal issuesand seek

dismissalof thé same causes ofaction. For that reason, the Court considersthe motions ofboth

Defendant-Respondents'simultaneöisly.

LEGAL STANDARD FOR CPLR ARTICLE 78 AND MOTION TO DISMISS

In a proceeding pursuantto CPLR-Article 78 to review azoningboard ofappeals ruling,

theCourtis limited to ascertaining whether the ZBArulingwas arbitrary, capricious, illegal or

anabuse ofdiscretion. Havell.Revocable Trust v. ZBAofMonroe, 127AD3d 1095 (2d Dept

.20I5). Zoning restrictions are strictly construed and ambiguities are-resolved in favor of the;

property owner. Id. The Court provides great deference to theZBA uriless the issue is one
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purely oflegal interpretation of statutory terms. Id.

On a pre-answer motion' to dismiss made pursuantto CPLR 3211(a)(7) and7804(f), all of

the factual allegations ina petition are acceptedäs true, and.the petitioner is afforded the benefit.

ofevery favorable inference. Knik • New York City Dept. ofEduc,, 142 AD.3d 616,617--18

(2d Dept, 2016). The sole criterion in determining such a. motionis whetherthe petition sets

forth allegations sufficient to make out a claim, i.e. that the determination sought to be.reviewed

wasmade in violation of lawful procedure,was affected.by an.error of law or was'arbitrary and

capricious or an abuse of discretion. Id.; CPLR 7803[3]: If the Court considers' evidence

outside the four comers ofthe AmendedPetition, the question is whether a cause of actionwill

lie, not whether it has been pled, Id.

Here, the parties submitted numerous exhibits beyond the Amended Petition. However,

nodispute exists as to the authenticity of any of theexhibits. The parties agree upon all the

events that occurred leading up'to the instant lasiit, bothi in 2003-and in 2022. The only

dispute that exists for the Court's review iswhetherapplicable:law requires i) the ZBA to .grant

Petitioner an exemptionfrom zoning requiréménts with regard 'tò Lot 58 and the Other Löts, ii)

the ZBA torecognizethe 1909 plat äs a "légal subdivision" and iii) thie Assessor to allocate

separate tax status to Lot 54.

THE VILLAGE OFMONROE CODEAND THE NEWYORK VILLAGE LAW
o « a « « + a t o 4

TheNY VillageLawprovides that the board of trustees in a village can promulgate rules

thatrestrict the location and construction ofbuildingswith regard to, interalia, density and lot

·dimensions. A village board can also authorize a planning boardto approve preliminary and
« , «

final.plats ofsubdivisions and Iots within those.properties. NY VillageLay 7-728, That

authority cxtcnds to ncwly created subdivisions aswell as ones tht predate the creation of the
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planning board, Id.

When a village board promulgates zoning laws (or amends existing laws) that create néw.

restrictions on the dimensions and/or setbacks for.existing.real property, those new rules cannot,

be appliedto the existing property owners fora specified periodoftime. NY Village Law 7­

709(1). The lengthof timewithin whichthe new rules do notgovern the property use

("grandfathering") depends upon whethera zoning law and/or planning board existed.at the time

new laws are enacted. NY Village Law 7-709(2), The longest ofthe four potential times

whereby the existing owners are deemed exempt from anew zoning law isthreeyears: Id.

'Pursuantto the aforementioned Village Laws, the Village ofMonroehas enactedvarious

zoning laws. Village ofMonroe Code, föund atVillageofMonroe,NYTableofContents

(écodé360com) (last checked Juné28, 2023). Section200-61 provides that any restrictionin

Chapter 200ofthe Code, which renders,a building or use nonconforming,applies to existing

property.

Section200-68 provides the requirements for an application for a building permit.

Depending onwhere apropertyislocatedwithin the Village, differentrestrictions apply to

developing a building and property use. A Village Zoning Map was adopted in 1990 andmost

recently amended in 20I7 ("theMap"). TheMap.in 199O created certain designated districts in

the Village, one ofwhich is SR-10in'which the Subject Property is located. The SR-10 district

hasits own restrictions. VillageofMonroe;SR-10 Table ofDistrict UsesandBulk Regulations,

found at ScheduleA (ccodc360.com) (lastchecked June28, 2023). The .SR-10 minimumlot

width is 100feet. Id.

The Village of.Monroe has created certain exceptions .to the zoning laws thatgovern,the

buildingofnew.structures.. Oresuch exception is found in Village Code.Section 200-19.

9 of 16



[FILED: GRANGE COUNT CLERK 08/157202311.28AM
NYSCEF DOC. NO. 106

INDEX NO. EF006416-2022

RECEIVED NYSCEF: 08/15/2023

Section 200-19allows.fora singlefamily dwelling onland thatdoes not meet the minimum lot

widthand area requirements but only iftbe lot is i) "owned individually and separately", ii)

separatedin ownership from any adjoining tracts ofland",and iii) developed in conformitywith

allother zoning laws.

Another exception to VillageofMonroe zoning laws.is foundwithin Village Code

Section 200-64, which providesthata i) vacant lot in a residential zonethatis ii) separatedfrom

any other land inthe same ownershipandiii) noncomplying asto area,can be usedfor a single

familydwellingif the lot width is at least.50 feet.and the useotherwise complies withSection

200-19, Thus, securing approval for alot pursuarit to Section200-64 still requires compliance

withSection 200-19.

SECOND ANDTHIRD CAUSESOFACTION: REVIEWOF THE ZBADECISION

A. The Z1A Dgision_as_NotArbitraryand Capricious

Taking all allegations in theAmended Petitionas true, the Court does.not find that the

actions of the ZBAin denying thebuilding permitwerearbitrary, capricious, or irrational. Héte,

the ZBAreviewed Monroe Codeprovisions, including Sections200-19 and200-64, that it

considersapplicable to the SubjectProperty, Only oné taxparcel number exists forthe entire

SubjectProperty and a single family dwellingalready was built on.that tax parcel lot.'

Respondent ZBA therefore reviewed thepermitapplication for Lot 58 as concerninga lot

where a single family dwelling already exists.While Petitioner seeks to build another dwelling

on thatsame section-block-lot but call it Lot 58, that does notchange that.the applicationföbuild

concerned the same section-block-lotnumber. Petitioner:is restrictedby the requirements ofthe

Village Code unless itseeks a variance or subdivides theSubject Property into.lots at least 100

feet wide pursuant to.rcquircd proccdurcs, oremploys some other creative solution thatconforms
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to applicable Village Code requirements.

For.these reasons, andbecause theadjoining lots.are all owned by thesame Petitioner,

theZBA affirmed the Inspector's denial ofPetitioner's, application for a permit, The ZBA

Decisionwas based upon the.Village.Code provisions.that limit newstructures based:upon lot

width and who owns the adjoining lots. While Petitioners may disagreewith the ZBADecision,

the Court does iot find the ZBA's conclusion irrational, arbitrary orcapricious.

B. The_Decision_ Was Not Affected Byan Error of_Lay

The Court finds thatthe ZBADecisionwas notaffectedby an error of law. The Decision

based the rejection ofthe.permit on Petitioner'sinabilityto comply with the Village Code as

referenced abovewith respect to new structures and subdividing lots, The Village Codeat

Section 200-10 prohibitsmore than onedwelling on,a single tax platunless the owner.can

subdivide the. land into buildable lots.

In.order to subdivide; the Village Code atSection 200-10 requires thatthe lots comply

with:the districtrequirements for the location ofthe lots. The SR-IO District rules require that.

adjoining properties not be owned bythe sameowner as theproposed lot for building. Heré, the

Petitioner owns the adjoining lots andtherefore could not conform to. the SR-1) District

requiréinents andcould not qualify for a permit to subdivide and build.

To the extent'that Petitioner asserts thatthe2017 amendments to the Village Code

changed its rights for:development'of the Subject Property, the continued nonconforming use

allowed bythe NYVillage Law is fromone to three yéars. The ZBAasserts the.oneyear period

applies. VillageLaw7-702(2)(d) providesfora one. ycar nonconforming use whereat. the time.of

the original plat field for aproperty,no zoning law or planningboardexisted. If that were true

when the 1909 plat was filed for the Subject Property, then the ZBA would be correct thataone
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year nonconforming use was all thatwas allowedafter the 2017 revisions tothe Village Code.

The recordis.not clear ii this regard.

Assuming arguendo that the maximum three year period .for continued nonconforming

use appliedper Village Law 7-202, Petitionerwouldhave neededto apply.for a permitthat

exemptedit from the 2017 amendments no laterthan.2020. Since Petitionerdid notseék a

permit until2022, five years later, it cannot demand that it be allowed tobuild,etc. pursuant to

the pre-2017 Village Code?

C. The Lick9fa_yestgd Right_gs_Decided in_Petitioners 2993Proceedings

With regard to.the ZBA's rejectionöfPetitioner's allegedvested right in the Subject

Property, the issue wasalready litigated by Petitioner in a 2003 appeal to theZBA and an
affirm1ance oftheZBA in an Article 78proceeding. A courtgenerallyis not bound byadecision
issued by a curt ofequal jurisdiction. However, the doctrine ofres judicata requiresthe

application of that 2003 decision to the instant dispute. Petitioner's assertion that "material'

intervening"events since2003 render resjudicata inapplicable iswithout merit, as discussed in

detail infra.

The doctrine ofresjudicata appliesto quasi-judicial determinations ofadministrative

agencies, includingmunicipal zoningtribunals, andprecludes relitigating of claimswhich

previously were:litigated .on the merits or might have been so litigated at the time. Matter of

.Palm Mgt. Corp. vGoldstein,,29AD3d 801(2dDept 2006); Town ofWallkill v Lachmann, 27.

AD3d 724 (2dDept2006). "UnderNewYork's transactional approach to the doctrine of res

Even ifany ofthe Executive Orders published by theGovernor ofNew York during the Covid-19
pandemicwere applicable to Petitioner's permit application.here, that tollingstill would notrender the
application here timely. See9NYCRR .202.,8; Brash v. Richards, 195 A.D.3d 582 (2dDept. 2021). The
total timefor:thetolling of filing lawsuits was 228 days. Sinccthe 228 days would.not affect Petitioner's
applicationfor a permit thatwas two.years late, the Court.does notreach the issue ofwhether the
Executive Orders .would applyto.that filing.
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judicata, "once'aclaim is brought to a finalconclusion, all other claims arising out.ofthe same

transaction or series of transactions äre barred, évén ifbased upon different theories orif seeking

a different remedy". .Parolisiv Slavin, 98 AD3d 488 (2d Dept 2012). Thus, the claims.neednot

be identical forres judicata to apply.

Here,Petitioners 2022 permit application similarly raisedwhatPetitionerhad filed in a

2003 application for à building permit, namelyits alleged exemption from VillageofMonroe

zoning lawsdue to the plat filed in 1909and its alleged vested interest. The only difference

betweenthe2003 permit and the:instantpermit is a differentlot.number, However,thatdifferent

lothas no bearing on whether theentireSubjectProperty is exempt from theVillage Code and

whetherPetitioner has a vested interest in thé entire SubjectProperty. See, e.g., Goldstein,

supra, 29 AD3d at 804 (azoning decision onuse ofabarn actedas resjudicata on subsequent

challenge to the structural improvement to the barn becauseboth challengés were decided on

statute oflimitationsgrounds);Parolisi, supra, 98AD3d at 489(decision on construction

impeding neighbor's ingressacted as.resjudicata on subsequent challenge to movement of

materialsimnpeding neighbor's ingress). Both the 2003 lot 57 at issue nd Lot 58at.issue.

currently arewithin the saiie section-block-lot. Thus résjudicata appliesand Petitioner is bound

by the2003determination of the ZBA and tlé OrangeCounty SupremeCourt'sruling on this

issue.

Petitioner additionally avers that severalevents intervened between 2003 and 2022 and.

therefore theres judicata doctrine does notapply. Theseevents include the 2008preliminary

approval of á subdivision,the 2009 settlement ofa lawsuit relatedto one lót on the Subject

Property, and2017 amendments tothe Village Code, . TheCourt addresses in turn each alleged

basis pursuant to which Petitioner asserts it can avoid res judieata.
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Petitioner's reliance on the Planning Board'spreliminary subdivision. approval in 2008as

a'basis toavoid resjudicata ismisplaced. The approval was.preliminary and subject to certain

conditions (NYSCEF#3 1). Petitioner does not assert itever. satisfied those conditions or that

final approval was issued by the Planning Board. The preliminary subdivision approval gave

Petitioner sixmonths.to apply for final approval, which Petitioner failed to.submit. The Village

notified Petitioner of the expiration by two letters and at ameeting of the Planning Board., While.

Petitionerdid file a new applicationinNovember 2014,final approvalwas never granted andthe

record.does notévén disclose apreliminary approval by the Village of the 2014 application.

Therefore, the 2008.preliminary subdivision approval does not change the character of. the

Subject Property as it,existed in 2003 and thus resjudiçata isapplicable.

Withregard to thesettlement ofa2009 lawsuit, that.case, involved Petitionerherein and

the Village being named as Respondents byseveral petitioners. The resolution of the case was

an agreement to deed a historic lot.within the Subject Property to the Village: The settlement

agreement did rot change the character of the SubjectProperty in any way that would affect:.

whether Petitioner herein is exempt from zoning laws or'has avested right.

Pétitioner cannot avoid res judicata basédonchanges.theVillage.made in2017 to the

merger oflots in the.Village Code First, Petitioner did not present this argument to the. ZBA and

therefore failed to, exhaust its remedies. Second, the lots withinthe Subject Property were

merged' long before the2017 amiendments, namely in the deed ofthe Subject Property to

Petitioner ofOctober 27, 2000, whichdescribcs onlyone lot with one SBL number. Thus, the

2017 Code revisions did notalter the legal statusof the SubjectProperty asbeing one parcel with. . .

various lots, all ofwhich had beenmerged long before 2017. Third, the.time to seek a permit. . .

under the prc-2017Code cxpired before 2022whenPetitioner filed its application for apermit.
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For all of these reasons,the instantmotions to dismiss the Second and Third Causes of

Action in the_Amended Petition aré GRANTED.

FOURTH CAUSE OF ACTION: EXEMPTIONFOR THIEOTHERLOTS

TheAniended Complaint also seeksà declarationof exemption from all zoninglaws with

regard to dimensional and bulk use restrictions.for the OtherLots, Petitionerdeclined to seeka

buildingpermit or a variancefor the Other Lots. Since Petitioner has not exhausted its. remedies

for the Other Lots, the AmendedPetition is not ripe forreview. Themotions to dismiss those

causes ofactionare GRANTED on that basis,withoutprejudice.

Additionally, Petitioner fails.to submit any evidence as to thésizé and setbacks ofeach of

those lots. Petitioner does not clarifyifit owns the property adjacent.to each ofthéOtherLots.

Even if the case were ripe.for adeclarationas to the Other Lots, whichthe Courtdoes not

conclude; withoutsch data it would be speculative to consider whataction theRespondents

should take upon receiving anapplication to build on theOther Lots.. Lastly, the aforementioned

2003 appeal to the ZBA and Article 78 reviewby the SupremeCourt render moot Petitioner's

arguments with respect to.a .vested interestas the basisfor an exemption. Forthese'additional

reasöns, themotions are GRANTED as they.concern theFourth Causes ofAction for exemption

from zoning requirementsfor theOther Lots,

FIRST CAUSE OF ACTION: LOT 54TAXMAP AND PARCEL ID

The FirstCause ofAction appears directed to the Director and.Assessor.. To the extent

thatthe Petitioner claims that the ZBA ör thé Inspectorshould take any action on Lot, 54, that

claims is not, ripefor review on the same basis as the OtherLots. Additionally, the lack ofany

vested right applies with equal force toLot 54 based on the result ofPetitioner's.2003 appeal to.
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the ZBA and Article.78 review bythe Supreme Court.

For these reasons,themotions to dismissthe First, Cause ofAction againsttheVillage

and Inspector ar e GRAN TE D ,

Upon the foregoing, it is.hereby

ORDERED.that the motions to dismiss the Amended Petition and Complaintby

Respondents ZBA and the Inspector areGRANTED,and it is:further.

ORDEREDthatthe AmendedPetition.and Complaint are DISMISSED.as to

Respondenits ZBA and the Inspector; andit is further
ORDERED thatPetitioner's First CauseofAction as it concerns the Director,as well as

the FourthCause ofAction to theextent asserted against theDirector, remain pending andwill

be addressed at thenext status conference setfor September 20, .2023at2:00 p.m.

The foregoing constitutes the Decision and Order ofthis Court.

Dated: Aigust 15, 2023
Goshen,New York

ENTER:

-a LES, J.S.C.
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