VILLAGE OF MONROE
ZONING BOARD OF APPEALS
MEETING
OCTOBER 13, 2020
MINUTES

PRESENT: Acting Chairman Zuckerman, Member Margotta, Member Gilstrap and Alternate

Member Czerwinski; Building Inspector Cocks and Kelly Naughton, Esq.

ABSENT: Chairman Baum, Member McCarthy

Acting Chairman Zuckerman called the meeting to order at 8:11pm with the Pledge of
Allegiance to the flag.

1.

APPLICATION: Commons on the Lake, LL.C — Interpretation/Area Variance — 206-
2-1.1

Present: Charles Gottlieb, Esq., Attorney for the Applicant, Richard D’Andrea, PE,
PTOE, Maser Consulting, Traffic Engineer for the Applicant, and Mr. Joel Mann,
Project Coordinator for the Applicant

The application of Commons on the Lake, LLC, for an area variance from Zoning Code
§200-5 [Shopping Center, Neighborhood], which limits neighborhood shopping centers to a
total of 30,000 square feet in gross leasable floor area. The Applicant is seeking to utilize
the top floor space of the existing neighborhood shopping center for an additional 5,700 sq.
ft. of leasable floor area.

The property, which is the subject of said action by the Board, is located in a GB Zoning
District and is identified as Section 206-2-1.1 on the tax map of the Village of Monroe and
is also known as the address 745 Route 17M.

This is a continuation of the public hearing on September 8, 2020. That hearing was
adjourned to give the Board’s engineer time to review a traffic study submitted by the
applicant.

Acting Chairman Zuckerman asked Mr. Gottlieb if he was aware that with only four Board
members present he had the option to postpone the hearing until next month when there
might or might not be five Board members in attendance. Three “yes” votes are required for
a variance to be granted. If there are two votes in favor of granting the variance and two
votes against the application the variance will by law be denied. Mr. Gottlieb said that he
was aware of that and that he wished to proceed with the hearing tonight.

Acting Chairman Zuckerman said for the record that there were two submissions since the
last hearing on September 8. One was a supplementary traffic submission by Maser



Consulting dated September 23™ with two attached concept plans and the other was a report
from John J. O’Rourke (Lanc & Tully), Planning Board engineer, dated October 8, 2020.

Mr. Gottlieb addressed the Board. He said that at the last meeting the Board expressed an
nterest in seeing some additional traffic and pedestrian enhancements on the property. Mr.
Gottlieb said that Mr. Rich D’ Andrea from Maser Consulting would walk the Board through
the new concept plans that were submitted. The plans include some additional
improvements to the southern end of the property.

Mr. Gottlieb said that Mr. D’ Andrea’s office had been in contact with John O’Rourke who
sent what appeared to be a favorable letter agreeing to the concept plans as submitted, and
that the design would improve the overall traffic and safety of the site. Mr. Gottlieb asked
Mr. D’ Andrea to continue.

Mr. D’ Andrea pointed out the improvements shown on the northern end of the site. He said
it was just a formalization of what was presented last month with the crosswalk and
additional sidewalks from the northern access into the property, as well as some additional
signing for that crosswalk.

The improvements made since then are relative to the southern end of the property. The
concept plan showed some additional striping on the driveway access out to 17M as well as
some additional striping improvements at the first driveway or parking aisle on the site. Mr.
D’ Andrea said that there were some concerns about the ability to make a right turn while
there was traffic coming through this drive. At the same time the intent of this was to push
the traffic exiting further away from the intersection, away from vehicles making this right
turn maneuver. Mr. D’Andrea said that he believed that would do away with some of the
conflicts that he heard about at the last meeting and make this right turn maneuver into the
parking area easier.

Mr. D’ Andrea said that the angle of the maneuver was still somewhat challenging, but by
pushing the traffic further away, it gave the vehicle some more maneuverability. That was
one of the two things that his firm looked at. The other thing was that they looked at was the
accommodation for pedestrian traffic up at the northern end and how could they
accommodate pedestrian traffic at the southern end. On the second plan was a proposed
sidewalk connection through the southern corner with a new striped crosswalk leading to
another striped crosswalk that would ultimately bring pedestrians to the front of the
building.

In addition, there was some additional striping, a stop bar and a stop sign, and some
pedestrian signage to alert vehicles traveling through the parking lot that there was a
pedestrian crosswalk. Mr. D’ Andrea said that these changes would have to be reviewed by
the Planning Board. There is some consideration as to whether or not the sidewalk would
be ADA compliant, but the plan looked like doable. Also, they want to accommodate the
crosswalk in that area.

Mr. D’ Andrea said that his firm was looking at shifting some of this parking to the west
slightly just to provide additional room for that crosswalk because they didn’t want to lose
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that one parking space. Mr. D’ Andrea said that his firm had some discussions with the
Planning Board's engineer, John O’Rourke relative to the traffic. Mr. O’Rourke’s letter
more or less agreed with their study and that the traffic concerns are relatively minor relative
to the 5,700 square feet of additional space. Mr. D’ Andrea said that they may have to take
another look at the parking when this ultimately goes in front of the Planning Board. Other
than that, he was generally in agreement with what Mr. D’ Andrea had identified as the
traffic concerns.

Member Gilstrap said that he thought that seeing the plan of the southern end, the new plan,
is a nice step in the right direction. He felt that this could bring some order to what was a
little bit of a fraught area both for automotive and pedestrian traffic.

Mr. Gottlieb said that a point to add was that they still had to go to the Planning Board, but
that they were presenting this as something that this Board would condition an area variance
on. He said that they would entertain a condition that when they apply to the Planning
Board, this design would be what they were applying to the Planning Board for. He thought
the Planning Board might enhance the design, not take away from it. But he said that it was
their intention to apply to the Planning Board with this design.

Acting Chairman Zuckerman read for the record one sentence from John O'Rourke's report,
“Based upon that review, our office is generally satisfied with the information that's
provided by Maser and we would concur that we would anticipate little or no major impacts
of traffic movement along Route 17M due to an additional fifty seven hundred square foot
medical office component to the existing neighborhood shopping center.”

Member Gilstrap clarified that this statement addressed the increased volume from the
additional space.

Acting Chairman Zuckerman opened the hearing up to the public. No one came forward to
comment.

On a motion made by Acting Chairman Zuckerman and seconded by Member Gilstrap, it
was: Resolved to close the public hearing.

Ayes — 4
Nays -0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

Attorney Naughton noted for the record that a GML response was received from Orange
County Department of Planning. Their recommendation was for local determination.

Attorney Naughton noted that for the area variance, it is required that you do SEQRA so

you can do an uncoordinated review. The interpretation (from last month’s meeting) was a
Type 2 action, but the area variance is an unlisted action.
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Acting Chairman Zuckerman asked if, as an Unlisted Action, do we have to make a negative
declaration?

Attorney Naughton answered that you would assume lead agency and you would type it as
unlisted. If you do not find that there are significant adverse environmental impacts or any
that have not been mitigated by what the applicant is proposing, you can issue a negative
declaration. The first motion would be to assume Lead Agency and to type the action as
Unlisted.

On a motion made by Member Gilstrap and seconded by Acting Chairman Zuckerman, it
was: Resolved to assume lead agency status for an uncoordinated SEQRA review, type
the action as Unlisted and to issue a negative declaration.

Ayes — 4
Nays -0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

Acting Chairman Zuckerman reviewed the five criteria to determine if an area variance
should be granted. The first was if an undesirable change will be produced in the character
of the neighborhood or a detriment to nearby properties. He said that he didn’t find that
there was any desirable change produced in the character of the neighborhood. As far as the
detriment to nearby properties, there was some testimony from an individual who came in
who discussed the fact that she had problems with the lighting and noise. But those are
more Planning Board issues and really do not relate to just the addition of fifty seven
hundred square footage of leasable space because she has the problems now, before the
addition of fifty seven hundred square feet, and that there was information that there was
some discussions with her to try to rectify some of the problems, too. Is there some other
feasible method by which this can be achieved? Acting Chairman Zuckerman said that he
could see no reasonable or feasible method to achieve it other than that proposed by the
applicant.

The next is, if an adverse effect or impact on physical or environmental conditions in the
neighborhood or district will be created. Acting Chairman Zuckerman said that he thought
they went through that both with the safety and the health, safety and welfare of the
neighborhood by going into the traffic study and the additional safety features that the
applicant brought. The next was whether the increase was substantial. It was less than 20
percent. Acting Chairman Zuckerman said that he didn’t know if that was important or not,
but he didn’t consider it to be that substantial. Lastly, while it was self-created, that in and of
itself should not cause the denial of the application.

Member Margotta said that the Board was told that the attic space was never intended to be
rental space when it was built. But he noticed the two large rectangular sections on the rear
of the roof right before you see the roof of what appeared to be the terrace, cut out areas for
mechanical air conditioners for this space, as if it were to be utilized as rentable spaces.
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Mr. Mann, Project Coordinator for the Applicant, said he wasn’t sure what that was. He
couldn’t see them in that picture.

Member Margotta continued, saying but he could just tell. That's usually where they would
place mechanical things (such as air conditioners). Typical for putting on what you see on
the terrace, those air conditioning units which are supplying the lower part of the building,
the same thing that they were put on the top of the roof. They would have to have a flat area
for the mechanicals to stay because they can't perch on the slope of the roof.

Mr. Mann said, he wasn't involved when they designed the building, but he believed they
were usually doing some options so that you could do it on the top. Maybe they want to
leave it for the front porch. But anyway, this is something he needed to ask from the owner
if they need some clarification. He wasn’t sure.

Acting Chairman Zuckerman asked about the “For Rent” sign in front of the building that
Chairman Baum had seen prior to the last Board meeting. Acting Chairman Zuckerman
asked if anyone was able to look into that?

Mr. Mann responded that one of the tenants on the first floor was actually moving out. They
still have a lease actually for a year. They are trying not to sublease that portion with what
they are not using. They merged with another, bigger firm. The applicant’s intent was to
use the upper level, the attic level, for one of the second-floor tenants and to keep it
together. And this is something that just became available. Member Margotta concluded
that it was just a coincidence that the square footage just was about the same as the square
footage on the space that you were asking for. Acting Chairman Zuckerman asked if there
any further comments. There being none, he made the following motion.

On a motion made by Acting Chairman Zuckerman and seconded by Member Gilstrap, it
was: Resolved to grant to the applicant an area variance to utilize the top floor space
of the existing neighborhood shopping center at 745 Route 17M, Monroe, NY, as
leasable floor area, constituting an additional fifty seven hundred square feet of
leasable floor area, which exceeds the zoning code limit of Section 200-5 of thirty
thousand square feet.

Ayes —3
Nays — 1 (Member Margotta)
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

Mr. Gottlieb thanked Acting Chairman Zuckerman and the rest of the Board.
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2. APPLICATION: McDonald’s — Area Variance — 222-2-1.51
Present: Keith Brown, Lamont Brown Group LLP, represented the applicant and
Alexander Lomei, PE, of Bohler Engineering, Project Engineer, and Derek Moskal,
McDonald’s, Area Construction Manager for the applicant.

The application of McDonald’s Corporation for an area variance from the requirements of
Section 200-42 D (b). The maximum number of signs permitted on the exterior of a building
is three; the applicant is proposing to have four.

The property, which is the subject of said action by the Board, is located in a GB Zoning
District and is identified as Section 222-2-1.51 on the tax map of the Village of Monroe and
1s also known as the address 501 NY 17M, Monroe, NY.

Mr. Brown addressed the Board. Mr. Brown began by announcing that the mailing had
been done in accordance with the Village code.

He said that the proposed development at the property consists of very minor changes to the
existing restaurant. There will be no additions to the building. The majority of the site
improvements consist of the existing McDonald’s interior facade and signage to match the
current design layout of McDonald’s. Currently, there are two wall signs consisting of a
combined arch and what we call “wordmark sign.” Wordmark means that it says
“McDonald’s” on the southeast side of the building, facing the shopping center parking lot
and the northeast side of the building facing Route 17M.

There are also two existing window signs consisting of the arch and the wordmark on the
northeast side of the building facing Route 17M and along the southwest side along the
drive through side of the building facing the shopping center. McDonald’s is proposing to
remove the two window signs and install instead four wall signs. One arch sign will be
located on the southeast side of the building facing the shopping center parking lot. Two
wall signs will be on the northeast side of the building facing Route 17M.

The first is the McDonald’s wordmark sign. The second is another arch sign. The last sign
is a McDonald’s sign on the drive through side of the building facing the shopping center.
Each proposed sign is in compliance with the Village code with respect to dimensions, and
the only variance required is for the actual number of signs. The Planning Board
recommended McDonald’s go to this Board to obtain an area variance with signs pursuant
to Village Code Section 200-42 D (b).

Mr. Brown addressed the five criteria necessary in order to grant an area variance. One, the
proposed redevelopment will not change the character of the neighborhood as McDonald’s
has used the property since 1986. Two, the continuation of existing use will be harmonious
in the district in which it is situated. It will not hinder or discourage the appropriate use of
the development of adjacent parcels or impair the value thereof. Three, the proposed use
will provide a desirable service facility and convenience to the area. As previously stated,
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the McDonald's restaurant serves the surrounding stores and businesses as well as the
nearby neighborhoods.

Four, as previously stated, the proposed project is primarily aesthetic and the additional
requested sign will not have an adverse impact on the physical environmental conditions of
the neighborhood district. And five, it's not anticipated that the proposed renovations will
significantly impact vehicular traffic in the area in any such way as to make it more
hazardous than normal traffic in the district. If you have any further questions, we have
Alexander Lomei, Bohler’s project Lead Engineer, here tonight.

Member Margotta said they did a really nice job and that the design was understated. By
removing the arches on one side and only having the arches on the side facing the parking
lot, it is a really nice idea, not overbearing.

Acting Chairman Zuckerman noted for the record that that this is a direct referral from the
Planning Board to the ZBA under Section 200-75 C. We have no Building Inspector report
on this. However, he said that he just had the opportunity to read information that was
submitted by Attorney Naughton who said that she had a call into the Building Inspector
and the Village engineer regarding the proposed number of signs, as well as the status of
SEQRA with the Planning Board.

Attorney Naughton said that she asked Building Inspector Cocks about the number of signs
on the property. He agreed that it was four signs and that some of those are grandfathered in
and others are permitted signs. So, you are down to the request for four signs instead of the
permitted three. And second, with regard to SEQRA, the Planning Board made a declaration
of intent to serve as Lead Agency.

Attorney Naughton said that typically, once that's done and then the Planning Board
assumes Lead Agency, you cannot hold an uncoordinated review. In following up with the
Planning Board she learned that they have not assumed lead agency at this time. That's why
she included the second part which says, alternatively the ZBA can undertake an
uncoordinated review by assumingly Lead Agency, typing the action as Unlisted and going
forward. If the Planning Board had assumed lead agency status, the ZBA would not be able
to take any action until the Planning Board had completed SEQRA. But you’re not in that
situation. Attorney Naughton thanked Building Inspector Cocks and Assistant Building
Inspector Proulx for their assistance in explaining this to her.

Acting Chairman Zuckerman asked Building Inspector Cocks for some history on this. He
asked whether originally two signs were permitted until 2017 when it was changed to three.
Building Inspector Cocks said that was correct. Acting Chairman Zuckerman asked if this

was the first case for an extra sign since then? Building Inspector Cocks said yes.

Acting Chairman Zuckerman opened the hearing up to the public. No one was in attendance
from the public who wished to comment.
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On a motion made by Acting Chairman Zuckerman and seconded by Member Margotta, it
was: Resolved to close the public hearing.

Ayes — 4
Nays — 0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

On a motion made by Acting Chairman Zuckerman and seconded by Member Margotta, it
was: Resolved that the Zoning Board of Appeals undertake an uncoordinated review
by assuming Lead Agency, typing the action as Unlisted and issuing a negative
declaration pursuant to SEQRA.

Ayes — 4
Nays -0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

Attorney Naughton noted for the record that this application was referred to Orange County
Department of Planning pursuant to GML Section 239 and their recommendation was for
local determination.

Acting Chairman Zuckerman said that this is a case of first impression. The particular
section that we're involved with talks about two exterior wall-mounted signs being allowed,
one facing the access street and that would be, in this case, 17M and the other, the parking
lot.

Acting Chairman Zuckerman said that an additional third sign could come in facing either
the road, which is 17M or the parking lot. He said that this case is a little bit different as far
as the allowance of a fourth sign. There is parking all around this particular building. So,
the fourth sign actually helps as far as parking is concerned. Acting Chairman Zuckerman
said that this case is more than just an average case coming forward to us for a fourth sign.
It is warranted because of the particular fact that there is parking all around the building and
all these would advertise for people who park to come to McDonald’s.

Member Margotta agreed, saying if anybody were to park in that main shopping plaza lot, if
the golden arches weren't there they wouldn't have any signage to show them what that
building was. He reiterated that he liked the fact that it was just the golden arch sign on the
left. Nothing going crazy.

Attorney Naughton asked if the Board also agreed with the evaluation of the five-part test
that was presented by Mr. Brown?

Member Margotta agreed with what Mr. Brown presented to the Board. Acting Chairman
Zuckerman also agreed.
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On a motion made by Member Margotta and seconded by Member Czerwinski, it was:
Resolved to approve the signage as shown in the plans and to allow a fourth exterior
wall-mounted sign.

Ayes — 4
Nays -0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

ADOPTION OF MINUTES

On a motion made by Member Gilstrap and seconded by Member Czerwinski, it
was: Resolved to adopt the minutes from the meeting on September 8, 2020.

Ayes — 3

Nays — 0

Absent/Abstaining —Chairman Baum and Member McCarthy (both absent) and
Member Margotta (abstaining)

APPROVAL OF DECISIONS

On a motion made by Member Margotta and seconded by Acting Chairman Zuckerman, it
was: Resolved to approve as written the decision denying the interpretation requested
by Commons on the Lake, LLC in its application.

Ayes — 4
Nays — 0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

On a motion made by Member Margotta and seconded by Acting Chairman Zuckerman, it
was: Resolved to approve the decision as written granting an area variance for Edwin
Morales.

Ayes — 4
Nays -0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

On a motion made by Acting Chairman Zuckerman and seconded by Member Margotta, it
was: Resolved to approve the decision as written granting an area variance for Joseph
Eichner.

Ayes — 4
Nays — 0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)
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ADOPTION OF 2021 MEETING SCHEDULE

On a motion made by Acting Chairman Zuckerman and seconded by Member Gilstrap, it
was: Resolved to approve the 2021 Meeting Schedule.

Ayes — 4
Nays — 0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

NEW BUSINESS

a. ZBA Applications

Secretary Doherty confirmed the submission of three applications to the Board: Mark
Shahid (area variances), Kim and Mike Zahra (area variances) and John D’Onoftio (area
variances).

b. Start Time of ZBA Meetings

On a motion made by Acting Chairman Zuckerman and seconded by Member Margotta,
it was: Resolved to table discussion of the start time of ZBA meetings until next
month when Chairman Baum can participate.

Ayes — 4
Nays — 0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

¢. Section 200-75 (B)

Acting Chairman Zuckerman asked Attorney Naughton about Section 200-75 (B). He
asked if she could discuss the fact that it says, “On appeal from an order, requirement,
decision or determination made by an administrative official, or on request by an official,
board or agency of the Village, the Zoning Board of Appeals shall decide any of the
following questions: (1) Determination of the meaning of any portion of the text of this
chapter, or any condition or requirements specified or made under the provisions of this
chapter or (2) determination as to the exact location of district boundaries.” Acting
Chairman Zuckerman asked if Attorney Naughton if this was part of New York law?

Attorney Naughton responded that the exact text does not come from the statute, but it

does follow case law and the role of a ZBA. Essentially, both of these questions end up
being appeals from a determination by the Building Inspector. It would be the Building
Inspector’s task in the first instance to say where a boundary line is, as under the zoning
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code, that would be his responsibility. If somebody disagreed with that, they would
appeal that to the ZBA and the ZBA would then comment on that.

Acting Chairman Zuckerman said that in contrast, an area variance can be brought
forward directly under 200-75 (C). This one is saying, as far as an interpretation is
concerned, it can come directly by a request of an official board, which would be the
Planning Board, or agency of the Village. A very, very learned man, Rick Golden, Esq.,
taught me that this type of action is illegal. Interpretations must come from only the
Building Inspector. In 2019, the Second Department held in Chestnut Ridge Associates,
LLC vs. 30 Sephar Lane Inc. 169 AD 3rd 995 that absent a determination of the Building
Inspector or other administrative official charged with enforcement of the local zoning
law, the Zoning Board of Appeals was without jurisdiction to consider an application for
an interpretation of the local zoning law.

Attorney Naughton clarified that Acting Chairman Zuckerman was concerned about the
phrase, “or on request by an official, or board, or agency of Village.” Acting Chairman
Zuckerman said that was right.

Attorney Naughton responded that this had been looked at a while back when the Village
Code was being modified. She said that she would look and see if that is something that
should be brought to the Village Board's attention or if it was in there for some reason
and just not modified as was anticipated. Attorney Naughton said that she didn’t know if
the zoning board provisions that were proposed were adopted in that form or if they were
modified. She said that she was to verify if there was anything more current than the
Chestnut Ridge case, which is a biggie.

Acting Chairman Zuckerman said that when they were reviewing the zoning code back in
2017, they didn't have a definitive opinion, such as Chestnut Ridge, which dates to 2019.
Acting Chairman Zuckerman said that he wouldn’t have known about this case except for
Rick Golden bringing it up in one of the continuing education courses for zoning board
and planning board members.

Acting Chairman Zuckerman suggested that this particular section be deleted because the
courts have only upheld a direct referral from the planning board for a variance. Now it

would appear that this particular section should be modified or deleted.

Building Inspector Cocks asked if this just referenced the section regarding
interpretations? Acting Chairman Zuckerman said that was correct.
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ADJOURNMENT

On a motion made by Member Gilstrap and seconded by Member Czerwinski, it was:
Resolved to adjourn the public hearing at 9:12pm.

Ayes — 4
Nays — 0
Absent/Abstaining — Chairman Baum and Member McCarthy (both absent)

Respectfully submitted,
Aot o Do harty ~

Elizabeth Doherty
ZBA Secretary
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