VILLAGE OF MONROE
ZONING BOARD OF APPEALS
MEETING
AUGUST 13, 2020
MINUTES

PRESENT: Chairman Baum, Member Zuckerman, Member Margotta, Member Gilstrap;

Building Inspector Cocks

ABSENT:  Member McCarthy, Member Czerwinksi and Kelly Naughton, Esq.

Chairman Baum called the meeting to order at 8:01pm with the Pledge of Allegiance to the flag.

1.

APPLICATION: Edwin Morales — Area Variance — 210-3-28.2
The applicant was not in attendance.

The application of Edwin Morales for an area variance from the requirements of Section
200-26: Accessory Structures. The proposed location of the accessory structure, a pre-
engineered carport, is in the side yard (driveway). Accessory structures are permitted within
the rear yard only.

The property, which is the subject of said action by the Board, is located in an SR20 Zoning
District and is identified as Section 210-3-28.2 on the tax map of the Village of Monroe and
is also known as the address 36 Lakes Road.

Please note that this application had been scheduled for March 10, 2020 but was
adjourned. The April, May and June ZBA meetings were cancelled due to COVID-19.

Prior to this evening’s meeting Mr. Morales was informed that only four Board members
would be in attendance. Mr. Morales had the option to postpone his hearing to the next
month when there may or may not be five Board members in attendance. Mr. Morales
opted to postpone his hearing to September.

Chairman Baum asked Secretary Doherty if the mailing had been done and she responded
that the mailing had been done and the certificates received in a timely fashion.

On a motion made by Chairman Baum and seconded by Member Zuckerman, it was:
Resolved to postpone the public hearing for Edwin Morales to September 8, 2020.

Ayes — 4
Nays — 0
Absent/Abstaining — Member Czerwinski and Member McCarthy (both absent)



2. APPLICATION: Commons on the Lake, LL.C — Interpretation/Area Variance — 206-
2-1.1
Charles Gottlieb, Esq., Attorney for the Applicant, Mark Siemers, PE, Engineer for
the Applicant, and Mr. Joel Mann, Project Coordinator for the Applicant

The application of Commons on the Lake, LLC, for a review of the administrative decision
of the Building Inspector that an additional 5,700 sq. ft. of medical/office floor area cannot
be calculated towards the neighborhood shopping center’s floor area limitation of 30,000 sq.
ft. If the decision is upheld, the applicant will seek an area variance from Zoning Code
§200-5 [Shopping Center, Neighborhood], which limits neighborhood shopping centers to a
total of 30,000 square feet in gross leasable floor area. The Applicant is seeking to utilize
the top floor space of the existing neighborhood shopping center for an additional 5,700 sq.
ft. of leasable floor area.

The property, which is the subject of said action by the Board, is located in a GB Zoning
District and is identified as Section 206-2-1.1 on the tax map of the Village of Monroe and
is also known as the address 745 Route 17M.

Mr. Gottlieb addressed the Board. He began by giving some background information about
this property. In 2006 the Planning Board approved this building and the uses within it. On
the first floor there is a 5,000 square foot bank and mixed uses totaling 14,500 square feet.
On the second floor there is medical office space of 10,500 square feet. On the third floor is
5,700 sq. ft. of storage that is currently not being used. The applicant wishes to rent it out to
one of the medical office tenants who wishes to expand. Mr. Gottlieb said that there is a
trend towards providing medical services locally so that people don’t have to travel far to
places like New York City or Westchester, for instance.

The building height is 35 or two and a half stories. It met the zoning requirements at the
time but the new zoning requirement is only two stories. The space is already constructed
but not improved yet for leasable area.

There were 121 parking spaces on site. This new use would increase the parking demand by
three spaces. Mr. Siemers’ firm created a re-striping plan that allowed for 128 spaces, more
than what is needed. The parking spaces have already been repainted.

Mr. Gottlieb discussed the interpretation for a recent ZBA applicant, 208 Business Center,
LLC regarding a review of the interpretation of the Building Inspector. The building was
mixed-use including retail and office space in a GB zoning district. Mr. Gottlieb said that
the Zoning Board held that the proposed mixed-use building was not a shopping center

because no anchor store existed. The reason that there was no anchor store was that retail
use and office use were not known as allied purposes. And, because the proposed mixed-

Page 2 of 13



use building was not a neighborhood shopping center there was no limitation on its size of
30,000 sq. ft. of leasable area.

Mr. Gottlieb read the definition of “Neighborhood Shopping Center” as a building with the
intended purpose of one or more use of retail or allied purposes. Mr. Gottlieb said that
allied purposes doesn’t apply to office uses because they’re not allied to retail uses. The
word “Allied” is commonly defined as “Having a close association.” Mr. Gottlieb said that
retail and office do not have a close association, and this is reflected in the determination of
208 Business Center, LLC.

Mr. Gottlieb said the applicant was asking for the following interpretation. Like 208
Business Center, LLC, this is a mixed-use building that is permitted to have retail, personal
services, banking and those listed permitted uses in the GB district without a 30,000 sq. ft.
maximum. That hinges on the definition of allied purposes, and if something is not an allied
purpose does it count towards the Neighborhood Shopping Center use? If the ZBA finds
that the mixed-use nature of this building as well as the mixed use nature of the building at
issue in 208 Business Center LLC is, in fact, a Neighborhood Shopping Center, Mr. Gottlieb
said that the uses that are retail and allied to retail should only count towards 30,000 sq. ft.
maximum.

On the first floor there is 19,500 sq. ft. of retail and banking space. That is the retail and
allied close association with retail: the personal service, the banking uses. Those uses
would be classified as Neighborhood Shopping Center. However, on the second floor and
now on the top half story there is 10,500 sq. ft. of medical office and the proposed 5,700 sq.
ft. of medical office. The applicant is seeking a determination that the second floor and the
top half, because they’re office, are not allied to retail and therefore should not count
towards that 30,000 sq. ft. maximum.

Mr. Gottlieb concluded by saying that he brought up the determination of 208 Business
Center, LLC because prior precedent of administrative agency holds great weight.

Chairman Baum said that the issue before the Zoning Board with 208 Business Center, LLC
was whether or not it was considered a “Shopping Center.” The Board determined that it
was not a shopping center so that they therefore did not have to meet certain additional
setback requirements. The Board was looking at a 30,000 sq. ft. maximum on that issue as
well but that was for a different interpretation. The issue tonight isn’t asking whether or not
this is considered a “Neighborhood Shopping Center.”

Member Zuckerman said that the decision on 208 Business Center, LLC was approved two
days ago. It had to do with simply finding one factor. There was 53,000 sq. ft. on the
bottom floor so they came in only as a “Shopping Center,” not a “Neighborhood Shopping
Center.” And the only decision was that it wasn’t a Shopping Center because it was a single
building and not a group of buildings as is required under the code. That was the sole
determination of the decision two days ago.
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Mr. Gottlieb responded that these two determinations must be consistent. His understanding
is that 208 Business Center, LLC had 53,000 sq. ft. of leasable area, so how would that fall
within the 30,000 sq. ft. maximum that’s required under a “Neighborhood Shopping
Center”? Why is their building, which has the same uses, same zoning district, subject to
the 30,000 sq. ft. limitation when prior applications were not?

Member Zuckerman responded that there are two types of shopping centers, a “Shopping
Center” and a “Neighborhood Shopping Center.” The difference, as far as the leasable
square footage, is that a “Neighborhood Shopping Center” cannot be more than 30,000 sq.
ft. while a “Shopping Center” must be more than 30,000 sq. ft. 208 Business Center, LLC
was considered a “Shopping Center” because they have more than 30,000 sq. ft. It’s two
different things altogether.

Mr. Gottlieb asked if the building owned by 208 Business Center, LLC would be limited to
30,000 sq. ft. as a “Neighborhood Shopping Center?”

Chairman Baum responded that Mr. Gottlieb is asking about a perceived use on another
property that is not before the Board tonight. The Board is not going to address that. The
Chairman said that Mr. Gottlieb made his point and it would be taken into consideration by
the Board. As Member Zuckerman explained 208 Business Center LLC is considered a
“Shopping Center” while this applicant is considered a “Neighborhood Shopping Center.”

Chairman Baum asked if this project was approved as a “Neighborhood Shopping Center”
in 2006, correct? Mr. Gottlieb said that the Planning Board determined that it was a
“Neighborhood Shopping Center.” But he said that the ZBA has the ability to interpret the
code. The ZBA determined that 208 Business Center, LLC was not a “Shopping Center.”
So, if it’s not a “Shopping Center” it’s a “Neighborhood Shopping Center” with limited
square footage. Ifit’s not a “Neighborhood Shopping Center” then it’s simply a mixed-use
building without the 30,000 sq. ft. limitation.

Chairman Baum clarified if Mr. Gottlieb wanted the Board to make a determination on
whether or not the building is a “Neighborhood Shopping Center?”” Building Inspector
Cocks said that the statute of limitations to challenge the Planning Board’s decision from
2006 has expired.

Chairman Baum asked for clarification on what the applicant was seeking. The application
was not whether or not this was defined as a “Neighborhood Shopping Center”” and
therefore limited to 30,000 sq. ft. The application was whether or not the additional 5,700
sq. ft. of “medical/office” floor area was different from an allied use and therefore not
limited by that 30,000 sq. ft. requirement.

Mr. Gottlieb responded by saying that they are asking that the office space in the building
should not be considered part of the “Neighborhood Shopping Center” because it’s not
allied to retail. They believe that the determination in 208 Business Center, LLC supports
that because the ZBA found that the office space there was not allied to the retail uses
because it was not classified as a “Shopping Center” or a “Neighborhood Shopping Center.”
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Chairman Baum said that the Board never got into those issues. The Board’s discussion was
simply about whether or not 208 Business Center, LLC was a shopping center.

Mr. Gottlieb responded that they believe the office space that is existing and proposed is not
allied to retail and does not count in the maximum square footage of the “Neighborhood
Shopping Center.”

Chairman Baum clarified that the applicant’s position is that the 30,000 sq. ft. requirement
can be exceeded as long as they are limited to 30,000 sq. ft. of retail and allied space? If the
applicant has a medical office and they have enough room they could have 50,000 sq. ft. in a
Neighborhood Shopping Center?

Mr. Gottlieb said that their position was slightly different. They are not exceeding the
30,000 sq. ft. for neighborhood shopping uses because the office space is not allied. That is
the request before the Board this evening.

Chairman Baum asked why the applicant did not ask to have this additional space included
in the site plan when they submitted it to the Planning Board in 2006?

Mr. Mann answered that the goal at that time was to have the building as retail use only, not
mixed-use. Subsequently they included a medical office in their building and that office
would now like to expand. Mr. Mann explained that the retail space is not expanding, just
the office space.

Member Margotta asked about the half-story on the third floor. When the building was
designed was their intention to use it? Mr. Mann said that he was not involved at that time
but his understanding is that it was part of the design of the building and it was limited to
storage use.

Chairman Baum asked about the increase in the number of parking spaces from 121 to 128.
Was that done just by re-striping and not disturbing any impervious surface area? Mr.
Siemers said that was correct.

Chairman Baum asked if the re-striping plan had been approved by the Planning Board?
Mr. Siemers said that the re-striping plan increased the number of parking spaces from 121
to 128. He also said that the re-striping plan had been approved by the Building Inspector.
Chairman Baum confirmed that the number of parking spaces increased by seven? Mr.
Siemers said that was correct.

Chairman Baum asked how they were able to do that? Did the space size change? Mr.
Siemers said that they re-located some of the handicapped spaces. The accessible spaces are
supposed to be at least eight feet wide. When they were originally striped they were spaced
at nine or 10 feet wide. The handicapped spaces were reduced to eight feet wide with an
additional eight feet of “accessible” space on the side. They also used some of the cross-
hatched areas to add a couple of spaces in the middle. Some spaces were also added in the
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back, which wasn’t being utilized. By making those minor changes they were able to add
the extra seven spaces.

Member Zuckerman asked if the 5,700 sq. ft. was for a single tenant or for several tenants?
Mr. Gottlieb answered that it would be for an existing tenant and it would be to expand the
medical uses that are already there. The patrons accessing the site would be the same.

Mr. Mann addressed the issue that adding 5,700 sq. ft. does not increase the parking
demand. He said that when the site was approved as a Neighborhood Shopping Center that
was only retail, it had a higher parking demand than the current use which is 5,000 sq. ft. for
a bank and about 14,500 sq. ft. for retail on the first floor while the second floor is only for
medical use, not retail. That reduces that parking demand. Chairman Baum summed up
that the parking requirements for medical are less than for retail? Mr. Mann said that was
correct.

Member Gilstrap asked Mr. Gottlieb if his position was that the banking is an allied purpose
but the medical offices are not. Is that right? Mr. Gottlieb said that was correct. He said
that because there is no definition of allied purpose in the Village’s Code we have to look at
what the definition is in the dictionary. The dictionary defines allied as “having a close
association.” Mr. Gottlieb said that “allied purposes” is quite vague. That said, Mr.
Gottlieb said that retail and personal services, such as banking, are allied to retail. Similar
uses, consumers, visiting a space within a shopping center. However, medical office space
is not allied because you go there for medical services. Because of this ambiguous language
and these vagaries in the Zoning Code, the interpretation is required to be in favor of the
property owner. Mr. Gottlieb concluded by saying that there is strong case law that supports
the idea that when the Zoning code is vague, ambiguous with undefined language it should
be waived in favor of the property owner.

Member Gilstrap asked, “If a bank is providing a service which customers are coming to in
order to obtain that service, isn’t a medical office in a similar way providing a service to
customers who have to visit that facility for that service? Really, the only difference is the
kind of service they’re providing.” Mr. Gottlieb said that is for the Board to decide but he
again referenced 208 Business Center, LLC which was for retail and office space. To the
extent that this Board and the Village thinks this is neither a Shopping Center nor a
Neighborhood Shopping Center, that it is just a multi-use building. The only distinction can
be that retail and office are not allied. That is what we submit. Retail and medical office are
not in close association with each other from a use category.

Chairman Baum reminded Mr. Gottlieb that the Board did not make a determination that the
208 Business Center, LLC was a Neighborhood Shopping Center. Member Gilstrap said
that the central issue was that there was one building, not more than one building, and
therefore the facility did not meet the definition of a “Shopping Center.”

Mr. Gottlieb said that he was reading from the decision. He quoted, “The Board further

discussed the definition of anchor store in the Village Code. As there is no current tenant
for the building the Board cannot determine that this would generally be part of a retail
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chain that would provide business to smaller businesses.” He said that there was also a
footnote addressing Neighborhood Shopping Center. Mr. Gottlieb said that the building was
not considered a Neighborhood Shopping Center and was therefore permitted to exceed the
30,000 sq. ft. maximum. He argued that they should be held to that same determination,
whether it was a determination made by this Board a few days ago or a future determination
that will be made by the Planning Board.

Building Inspector Cocks said that precedence has already been set with prior shopping
centers. Which would be the “Stop & Shop” which is considered a shopping center. It has a
medical office. “ShopRite” is another shopping center that has an eye doctor and a medical
office as well. And Building Inspector Cocks said that the applicant’s building had been
given a building permit for medical offices as allied purposes.

Member Margotta said that since this was already approved as a Neighborhood Shopping
Center, the issue before the Board isn’t about changing that unless the applicant is seeking a
change of use. The Board doesn’t have the authority to do that. Building Inspector Cocks
agreed.

Member Zuckerman pointed out that in the application form the current use of the property
is listed as, “Neighborhood Shopping Center” and the proposed use of the property is also,
“Neighborhood Shopping Center.”

Mr. Gottlieb responded that this goes back to the idea to have the whole building approved
as retail with a 30,000 sq. ft. maximum. Now that office space is becoming, “more
prevalent” they’re seeking this determination. He said that he believed this was not allied
use and that they did not need to get area variances, but they were prepared to do so if need
be.

Mr. Mann said that the approval was to seek 5,000 sq. ft. for banking and the rest (25,000
sq. ft) would be fully retail. Now they wish to change the “rights” to the second floor and
the additional square footage. They’re not going to use it as retail. They’re only going to
use it for medical office space. They will still need Planning Board approval but prior to
that the Building Inspector gave his determination that they couldn’t do this.

Member Margotta asked Building Inspector Cocks to explain his thinking. Building
Inspector Cocks referred to his letter of March 31, 2020 to the applicant. The applicant is
expanding past the 30,000 sq. ft. maximum. Their interpretation is that medical office is not
the same as the office and therefore it’s different so it could be added past the 30,000 sq. ft.
But Building Inspector Cocks noted that in the definition of Neighborhood Shopping Center
the total leasable area is 30,000 sq. ft.

Mr. Mann said it isn’t that they disagree that this is a Neighborhood Shopping Center. They
disagree that the full building is being used as a Neighborhood Shopping Center. Even if
the full building were a Neighborhood Shopping Center they believe that the restriction of
the 30,000 sq. ft. is to the retail area only. When you look at the definition it says a group of
buildings intended for one or more retail and allied purposes.
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Chairman Baum opened the public hearing up to any members of the public who wished to
comment on the application.

Mary Tosi of 128 Orchard Street addressed the Board. She said that she lives behind this
building. Ms. Tosi said that it was her understanding that the applicant has to be “aggrieved
with the property value being negatively impacted by enforcement of the Building
Inspector’s decision.” Ms. Tosi felt that by adhering to the original plan and use as
approved it does not create a negative affect for this applicant.

No one else from the public was present.

On a motion made by Chairman Baum and seconded by Member Gilstrap, it was: Resolved
to close the public hearing.

Ayes — 4

Nays — 0

Absent/Abstaining — Member McCarthy and Alternate Member Czerwinksi (both
absent)

Discussion on the application ensued. Member Zuckerman began by reading the definition
of “Neighborhood Shopping Center” from the Village Code, “A tract of land with a building
or group of buildings planned as a whole and intended for one or more retail or allied
purposes.” He continued, saying, “A Neighborhood Shopping Center has no retail anchor
store and will not exceed a total of 30,000 sq. ft. in gross leasable floor area.” Member
Zuckerman said that this is not modified at all. It doesn’t say 30,000 sq. ft. in gross leasable
retail floor area. He asked, where is the modification? There is no modification. It’s a
Neighborhood Shopping Center because it satisfies the first sentence and further it has no
retail anchor store and it’s not any larger than 30,000 sq. ft. in gross leasable floor area
without any modification as to what these 30,000 sq. ft. in gross leasable floor area
constitute. It is also a “Neighborhood Shopping Center” since we do have one or two or
more retail or allied businesses.

Chairman Baum clarified that the “one or more” medical office is an allied purpose and is
associated with the retail.

Member Margotta said that it’s 30,000 sq. ft. of gross leasable floor space, period,
regardless of whether it’s allied or not. Member Zuckerman said that there’s no
modification in that second sentence. It says that it cannot exceed a total of 30,000 sq. ft. in
gross leasable floor area. It doesn’t mention retail floor area it simply says in all gross
leasable floor area.

Chairman Baum felt that the office use was an allied purpose. There are offices in
Neighborhood Shopping Centers that are part and parcel with retail. There are real estate
brokers offices, bank offices, and many others associated with retail use. They fit within an
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allied use. To say that a medical office isn’t part of retail and should be treated separately
stretches it and the argument that the 30,000 sq. ft. of limitation on gross leasable floor area
isn’t relevant.

Member Gilstrap added that the intention was to place a limit on the gross leasable floor
area of a Neighborhood Shopping Center. If we accept the argument Mr. Gottlieb has made
it would apply only to particular businesses within the property but there would be no upper
limit on the gross leasable floor area of the property as a whole. Member Gilstrap felt that
the intention was that there should be such a limit based on what Member Zuckerman just
read to the Board.

On a motion made by Member Margotta and seconded by Member Gilstrap, it was:
Resolved to uphold the interpretation made by the Building Inspector that this is a
Neighborhood Shopping Center and the maximum gross leasable floor area is 30,000
sq. ft.

Ayes — 4

Nays — 0

Absent/Abstaining —-Member McCarthy and Alternate Member Czerwinski (both
absent)

The public hearing continued for the area variance.

Mr. Gottlieb began by saying that the limit on the gross leasable floor area of a
Neighborhood Shopping Center is 30,000 sq. ft. The applicant was seeking to increase that
by an additional 5,700 sq. for a medical office expansion by improving the extra half floor
that is already in existence.

Mr. Gottlieb addressed the five criteria used to determine if an area variance should be
given.

1. Whether an undesirable change will be produced in the character of the
neighborhood, or a detriment to nearby properties will be created by the granting of
the area variance.

Mr. Gottlieb said that the benefit to the applicant greatly outweighs any detriment to the
neighborhood or the character of the community because there are no impacts. There are no
external improvements, no increase of impervious surfaces, it is merely improvements
within the walls of the top half-story. Those looking at the building will not notice any
change whatsoever. The only conceivable impact would be parking but their application
shows that they meet the parking requirements for the use.
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2. Whether the benefit sought by the applicant can be achieved by some method which
will be feasible for the applicant to pursue but would not require a variance.

Mr. Gottlieb said that the benefits sought cannot be achieved by any other method. This
factor has limitations. The benefit must be achievable with an alternative method. The
alternative cannot be a profound departure from what the applicant has suggested. There is
only one feasible alternative and that would be to build the 5,700 sq. ft. office space off the
property somewhere. However, that doesn’t work and it is a profound departure from what
the applicant has proposed and it wouldn’t give the applicant that same benefit because the
idea is those existing customers of this medical office/Neighborhood Shopping Center
would be using this space. To have them travel to the doctor’s office here and then have to
travel somewhere else is a profound departure and not the benefit the applicant is seeking.

3. Whether the proposed variance will have an adverse effect or impact on the physical
or environmental conditions in the neighborhood or district.

Mr. Gottlieb reiterated that there would be no structures that are proposed and no exterior
improvements.

4. Whether the requested area variance is substantial.

Mr. Gottlieb said that the increase here of leasable square footage is 19%. 20% is usually
the mathematical threshold for substantial tests but Mr. Gottlieb suggested that the Board
should also look at the totality of the circumstances. It may be that an area variance is
numerically substantial but what are its impacts? If it has no other impacts then a finding of
it not being substantial is appropriate. Mr. Gottlieb said that they have gone through the list
and there are no other impacts other than the improvements within the interior of the
existing building.

5. Whether an alleged difficulty is self-created.

Mr. Gottlieb suggested that the area variance is not self-created. The Planning Board
approved this building at the existing height, two and half stories. Mr. Mann noted that at
the time it was to be limited to 30,000 sq. ft. of retail and allied purposes. Now the
applicant is seeing a need for additional medical usage and office space on the site. The
applicant is seeking relief for that.

Mr. Gottlieb concluded by reminding the Board that the benefit to the applicant outweighs
any detriment to the neighborhood or community. Mr. Gottlieb suggested that there are
none mainly because they are maintaining the parking demand and no relief is required for
that and there are going to be no external impacts.
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Member Margotta asked if the applicant had done a traffic study to analyze any changes as a
result of the increase in cars going into and out of the parking lot? Mr. Gottlieb maintained
that there would be no increase in traffic because the expansion of office space was for an
existing tenant. The same patrons who are coming now will be coming after the expansion.

Member Margotta asked if the applicant would get a stipulation from the tenant saying that
there would not be more people there? Common sense is that you’re making more office
space for more patients to visit and that would increase the traffic.

Mr. Mann responded that the required number of spaces according to Village Code is 124
spaces. They already had 121 spaces, so they only needed to increase the number of spaces
by three.

Member Margotta said that was irrelevant. He reiterated that by increasing the office space
they are going to increase the number of people using the facility and traffic would therefore
increase.

Mr. Gottlieb responded that 5,700 sq. ft. of office space is not large and would have minimal
traffic impacts. What we need to do is demonstrate to this Board that it won’t, whether the
additional office space is used by an existing tenant or a new tenant. He said they will
submit a supplement of the traffic impact for the Board to review that will address that.

Member Margotta said that he goes to that site quite frequently and he feels that the south
entrance is quite dangerous with the traffic that’s already there. He said it is very

“awkward.” He is concerned about what will happen when traffic is increased.

Chairman Baum opened the hearing up to the public.

Mary Tosi reiterated what she had said previously. She summarized the ZBA application
about who may apply for relief (from the James A Coon government Technical Series):

Who May Apply to the ZBA for Relief

[A person] who [is] "aggrieved" by the decision or action of the enforcement
officer... A person is “aggrieved” if his or her property value is affected
negatively by the enforcement officer’s action.

Ms. Tosi said that there is no negative impact of having to abide by the original plans and
uses that were approved.

Ms. Tosi then talked about the criteria used to determine if an area variance should be
granted. She addressed the first, fourth and fifth criteria:

1. Whether an undesirable change will be produced in the character of the
neighborhood, or a detriment to nearby properties will be created by the granting of
the area variance; and,
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4. Whether the proposed variance will have an adverse effect or impact on the physical
or environmental conditions in the neighborhood or district.

Ms. Tosi said that the lights in the back of the building shine directly into her house when
the leaves are off the trees. She said that her house is at least 200” from the building yet the
lights are a problem. In addition, Ms. Tosi said that the noise from the building is
disruptive. At one point she made a complaint to the property manager at 2:00 in the
morning because of the constant hum of some kind of machinery running in that building.
She said that she feels like she lives in an industrial zone. If this additional space is allowed,
what hours would the space be used and would there be any change in the lighting or
whatever is making the humming noise? In addition, not holding developers to the original
plans that are approved for no good reason just seems inappropriate. We should enforce our
zoning more uniformly and appropriately to meet what the zoning was trying to accomplish.

5. Whether an alleged difficulty is self-created.

Ms. Tosi said that this is definitely a self-created problem. They started out with an area for
storage and now they want to make money off it. They should have thought of that when
this project was first approved.

Mr. Gottlieb responded that if they are granted the area variances, they still will be going to
the Planning Board. Issues such as lighting, noise and hours of operation are within the
realm of the Planning Board. They will talk to the proposed tenants and get some more
information related to hours of operation so that they can prepare for the next meeting, but
also to try to address these issues in preparation for when they go to the Planning Board and
re-do the site plan.

Chairman Baum asked Building Inspector Cocks if Mr. Gottlieb was correct that if they are
granted the variances and they return to the Planning Board they will have to re-do the site
plan?

Building Inspector Cocks responded that this was correct. The applicant will have to submit
an amended site plan if the ZBA grants the requested area variance. The amended site plan
would show the increased floor space, parking spots and they might have to do traffic
studies. In addition, there may be a change to SEQR.

Chairman Baum said the Board cannot proceed further without a traffic study.

Chairman Baum asked if anyone had further comments? Ms. Tosi asked if the applicant had
proven that they were aggrieved because the property value was negatively affected by the
Building Inspector’s determination? Chairman Baum responded that it’s not so limited as
that. As the owners of the property they have a right to file an appeal with the Zoning Board
if there is an adverse determination. Chairman Baum said that they have standing, and their
application is proper. But Chairman Baum said that the Board will look into this issue.
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Member Margotta asked about the deadline to submit supplemental materials to the Board.
Secretary Doherty responded that the deadline is 10 days before the meeting date.

On a motion made by Chairman Baum and seconded by Member Gilstrap, it was: Resolved
to adjourn the public hearing to September 8, 2020.

Ayes — 4
Nays — 0
Absent/Abstaining — Member Czerwinski and Member McCarthy (both absent)

3. Adjournment

The meeting was adjourned at 9:38pm.

Respectfully submitted,

Elizabeth Doherty
ZBA Secretary
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