VILLAGE OF MONROE
ZONING BOARD OF APPEALS
MEETING
MAY 13, 2014
MINUTES

PRESENT: Chairman Baum, Members Margotta, and Vitarelli; Alternate Member Howard
Zuckerman; Assistant Building Inspector Jim Cocks; Attorney Michael Meth

ABSENT: Member McCarthy and Member Proulx

Chairman Baum called the meeting to order at 8:03 pm with the Pledge of
Allegiance to the flag. Chairman Baum appointed Alternate Member Howard
Zuckerman to sit in for Member Proulx who was absent.

Chairman Baum advised the applicants that with only four Board members in
attendance their applications would be denied in the event of a voting tie. The
applicants were given the opportunity to adjourn their hearings until next month
when a full Board might be in attendance. Both applicants chose to proceed.

1. Norma Vargas — Area Variance — (213-1-17.21)
Present: Norma Vargas and Hipolito Benitez, Husband of the Applicant

Chairman Baum confirmed with Secretary Doherty that the mailings had been sent out and
that the required certificates of mailing had been received.

Mr. Benitez said that last year he and his wife had come before the Board to request a
variance for a pool. This year they are requesting a variance for a deck that would go from
their house to the pool. Mr. Benitez said that a deck would keep the children using the pool
away from the pool pump and the grounding wire that is around the pool. Also, their
property is small and installing a deck makes the best use of their limited space.

Member Vitarelli said that the grounding wire should be buried and therefore not a hazard.
He also pointed out that the applicant has a deck already. Member Vitarelli asked why that
deck isn’t sufficient?

Mr. Benitez replied that with their small yard and six children everyone gathers by the pool
and hangs out on the deck but space is really tight. If they could extend the deck they
would have more use of the backyard.



Norma Vargas explained that they have six children over at the house using the pool. While
they’re visiting they run around the pool constantly. The filter itself isn’t hazardous but the
kids could trip over it. Also, there are pool heaters. Ms. Vargas would like to prevent the
kids from touching these things. By extending the deck the children would be confined to
an area and she wouldn’t have to be worried about the kids going around the back and
tripping over something or getting hurt. With a deck Ms. Vargas can watch them better.

Member Vitarelli commented that she hasn’t made her case. You can watch kids from any
vantage point, the deck isn’t the cure. Member Vitarelli said they have already been given a
variance for the pool and that by increasing the deck the applicant will further encroach on
the property line. He said that they already have a deck that could be increased without a
variance. They don’t need to go as far out as they are asking, they are choosing to do that.
Also, the deck itself can create hazards. The deck is going up to the pool — what is to
prevent a child from falling into the pool from the deck?

Ms. Vargas responded that she has gates on her deck. The kids cannot go into the pool
from the deck unless she opens the gates.

Chairman Baum asked about the existing deck. It was built when the house was built. That
deck has been extended 12’ x 12’ out to the northwest side, at the same level as the existing
deck? Ms. Vargas confirmed that this was true. And then you have a few steps down to the
pool deck. And how much below your deck is the pool deck? How many steps?

Member Margotta said that it shows five steps on the map. Member Zuckerman asked the
applicant can they can go from the house to the deck, down to the lower deck and down to
the pool without going into the backyard? And the back part that you’'re getting close to is
the Heritage Trail? You have a stockade fence and the Heritage Trail goes right behind it?
Ms. Vargas and her husband confirmed this was true.

Chairman Baum asked, “So that lower pool deck is 9’ x 12’?” Member Margotta said that
both decks were an additional 279 square feet to the existing deck.

Member Vitarelli said that when you apply for a variance you have to demonstrate a serious
burden as to why something like that is needed. The need has to be such that there is no
other way of dealing with this. This is just choosing to want a bigger deck. In his estimation
there’s not enough make the variance happen.

Ms. Vargas said that with six children it is hard to relax when everyone is gathered on the
deck. They’re all on top of each other.

Chairman Baum asked if a booklet with the zoning guidelines was included in the Zoning
Board of Appeals application and instructions. Secretary Doherty confirmed that the
contents of the booklet were typed out and included with the application and instructions.



Attorney Meth read from the Village’s code book the five criteria included as an attachment
to the ZBA application and instructions:

1. Whether there’s an undesirable change which will be produced in the character of
the neighborhood or a detriment to nearby properties will be created by the
granting of the area variance;

2. Whether the benefit sought by the applicant can be achieved by some method

feasible for the applicant to pursue other than an area variance;

Whether the requested area variance is substantial;

4. Whether the proposed variance will have an adverse effect or impact on the physical
or environmental conditions in the neighborhood or the district; and

5. Whether the alleged difficulty is self-created. In that instance consideration shall be
relevant to the Board of Appeals but shall not necessarily preclude the granting of an
area variance.

w

Chairman Baum explained that the Board does a balancing test, we balance the rights or
interests of the property owner versus the interests of the community. These are the
factors that the board looks at in order to come up with a decision as to whether or not the
applicant is entitled to a variance. Chairman Baum explained that while he understands
that the proposed deck will make it easier to watch the children that is not part of the
criteria that we’re obligated to look at in making a determination.

Mr. Benitez responded that they are not building towards any of their neighbors. The only
surrounding property is the Heritage Trail. Mr. Benitez said that as far as he can tell it’s not
going to affect it at all. They have a barricade fence there. The rest of the neighborhood
has lots with a lot of property, almost all their neighbors have a pool and a deck.

Chairman Baum responded that their pools and decks are within the zoning code. He said
that when the applicant’s house was built they had to get a variance to build it because the
house was so close to the rear lot line. So they started out with a difficult constraint.

Member Vitarelli explained that there is a burden on every homeowner when they buy a
property to understand the limitations. When that house was built the owner knew the
limitations and when you bought the house from them you knew the limitations.

Mr. Benitez responded that that was not true.

Member Vitarelli said that it was part of a homeowners due diligence to understand
whatever is going on with a particular piece of property that you want to buy.

Mr. Benitez said that when he came to Village Hall in December/January he spoke with the
Building Inspector who told him that there would be no problem as long as he was building
the deck towards the opposite side of his neighbor, and as long as he was connecting to the
existing deck and not building a new one he wouldn’t even need a variance.



Member Vitarelli responded that he didn’t know why the Building Inspector would say that.

Mr. Benitez said that up to a week before anything was purchased as far as lumber, etc., he
came to Village Hall one last time and spoke with the Building Inspector who again
reiterated that a building permit was not needed. Then at the last moment he was told that
this was going to be a problem and that he needed a variance. This happened over a matter
of days.

Member Margotta said that the conversations Mr. Benitez is referring to cannot be
independently verified and the Board has to take him at his word. Also, Member Margotta
said that the new deck includes a section that is not an extension of the existing deck, the
plans show an existing deck plus a new lower deck. So it’s different from what the Building
Inspector told him.

Mr. Benitez disagreed saying that he was told as long as the new deck connected to the
existing deck it would not be a problem. Member Margotta argued that the lower deck
does not connect to the existing deck. It’s already different from what Mr. Benitez believes
he heard from the Building Inspector. Mr. Benitez said, no, he was told that as long as it’s
not a separate deck away from the existing deck that there would be no problem.

Member Vitarelli said we cannot sit here and judge what Mr. Benitez is saying. Member
Margotta said we have nothing in writing to clarify what the Building Inspector said. Mr.
Benitez said it was the Building Inspector’s word — how was he supposed to get something
in writing? Ms. Vargas said that they made several visits to Village Hall. Mr. Benitez said he
is the Building Inspector for the Village and not one time did he say anything until it was
days before when he was directed to this gentleman here (Assistant Building Inspector
Cocks) who said we needed a variance.

Member Vitarelli said that last year Mr. Benitez came to the Zoning Board of Appeals for an
area variance for his pool because it encroached on his property line. How could he not
understand that he would need an area variance for his deck as well since it is also
encroaching on the property line?

Mr. Benitez replied, quoting from Member Vitarelli, saying that as a homeowner it was his
job to know. So he came to Village Hall to ask the Building Inspector to find out and he was
told it was no problem.

At this point Village Mayor James C. Purcell interjected that our Building Department did
not follow proper procedure. Mayor Purcell said that when he confronted the Building
Inspector about this the Building Inspector told him that he did not advise the applicant that
he needed a variance and he did not give the applicant a Land Use Form to fill out.



Attorney Meth asked if this was rectified before the permit was issued? Mayor Purcell
responded that a permit was not issued. Mayor Purcell said that the applicant went to the
Building Department for direction and Mr. Jay Wilkins, the Building Inspector, said the
applicant didn’t need a permit and she was not asked to fill out a Land Use Form. The
Building Department knows that the first thing you’re supposed to do is ask the applicant to
fill out a Land Use Form, whether the applicant requests it or not.

Mayor Purcell said he was not here to defend the applicant. He wanted the Board to know
that the Building Department was lackadaisical in not doing their job.

Member Vitarelli responded that he was not surprised to hear that. This is not the first time
this has happened. He had been on this board for a number of years and he cannot tell you
how many times he has faced this. He said that understanding the plight of the applicant,
we cannot compound the problem by adding another problem. Insofar as we’re concerned,
this cannot be part of us saying, OK, you got the variance because the Building Inspector
misled you somewhat. Right now, up to this point you didn’t really invest any money.

Mr. Benitez said that money was already invested. Member Vitarelli asked, “In terms of
what?” And Mr. Benitez replied, “In terms of buying the lumber and material.” Member
Vitarelli said he thought that the deck wasn’t built yet. Board members clarified that the
deck has already been built. Member Vitarelli said that now they have a bigger problem.

Chairman Baum asked what the distance was between the edge of the pool to the fence in
the back. The applicant was not sure. The file from the previous application to the ZBA was
retrieved for clarification.

Chairman Baum asked, when you stand on the lower section of the deck, the section that
abuts the pool, how high is that in relation to the fence at the back? The deck is 52” high
and the fence is about 72” high. Member Margotta said that if you walk on the Heritage
Trail you can see the bottom of the deck.

Chairman Baum read into the record the Orange County Department of Planning’s
recommendation to remand the decision for location determination.

Chairman Baum read into the record the distance from the pool to the house is 14’ and the
distance from the pool to the lot line is 13’. Assistant Building Inspector Cocks said that was
the only location for the pool that would result in minimal effect to the setbacks.

Member Vitarelli said again that he did not realize the deck was already completed. And
given that the mistake was ours we have a dilemma on our hands. Attorney Meth asked
when was the deck built? The applicant was not sure when it was started.

Board members tried to determine a timeline of events. Member Vitarelli said the
applicant did not get a permit but they should not have started building until they had a



building permit. Even if you're told it’'s ok, you still have to get a building permit before you
start construction. Attorney Meth asked if the applicant had applied for a permit before he
started building? Mr. Benitez said no, he took the Building Inspector at his word. Ms.
Vargas said that she did. Mr. Benitez said that he had put in the paperwork for the permit
and that’s when he was told he needed a variance.

Member Vitarelli said that he shouldn’t have broke ground until he was given the permit.
There’s a series of things that that they are supposed do during the process of the building.
They’re supposed to inspect how it’s being built, whether or not footings are required, how
deep they’re going, whether or not it’s tied to the house, etc. Mr. Benitez said | gave him
that information. But Member Vitarelli responded that the Building Inspector needs to see
it. He needs to come with his tape measure to measure the footings. The Building
Inspector doesn’t start that process until a permit has been issued. If he hasn’t issued a
permit then he isn’t going to start the process of inspecting the property. There are certain
steps that have to be taken. Mr. Benitez said again that the Building Inspector said it
wouldn’t be a problem. Come in and pick up the permit, it'’s not going to be an issue.
These were his words. Member Vitarelli said no one should start building until they have
the permit in hand because that’s when you have authority to do it. The Building Inspector
can tell you, yes, it’'s ok, but that doesn’t mean that you can go ahead and start. There are
all the different inspection points that have to take place to make certain that whoever is
providing the labor is following code. They probably never even got a chance to inspect the
deck because no permit was issued from a legal standpoint. So the work was never
checked. If you did put footings in they may not be deep enough, etc. You just pulled the
trigger because the Building Inspector said, OK. You bought the wood you put the deck up
and you didn’t wait for the permit to be in hand. So, that was a wrong on your part.

Mr. Benitez said again | wish he had been upfront about it from the beginning. | came in, it
wasn’t just one occasion, we’re talking over a series of months, | came in asking his opinion
about what he needed from me, what do | have to do. Not one time did he say you
shouldn’t be talking to me, until it was too late.

Member Margotta asked if the architect who designed the deck ever mentioned anything
about permits. Mr. Benitez said that there was no architect, he and his neighbors designed
and built the deck. Mr. Benitez gave the Building Inspector the specs about the deck (the
thickness of the beams, where the footings were going to be). Member Vitarelli said the
Building Inspector was going to come out and check once the permit is in hand. Member
Margotta asked when they found out they needed a variance was construction started or
was it almost done? Ms. Vargas and Mr. Benitez responded that it was almost done.

Chairman Baum asked Assistant Building Inspector Cocks if he knew when the permit was
applied for? Assistant Building Inspector Cocks said that all he had was the Land Use Form
which was filled out on April 17", Chairman Baum asked if the decked had been built when
the Land Use Form was submitted? Mr. Benitez responded that it was not complete.



Member Vitarelli asked if Mr. Benitez was told that there was a problem when he submitted
the Land Use Form why did he continue to build the deck? Why didn’t he wait? Mr. Benitez
responded that by that time the deck was almost complete. Ms. Vargas said all they
needed was the stairs to go down. That was even riskier because if anyone goes out the
patio they will go down.

Attorney Meth asked if a stop work order was ever issued? Assistant Building Inspector
Cocks responded that he was just finding out tonight that the deck was built. So there was
no stop work order? Assistant Building Inspector Cocks said No, this was the first time he
was made aware that the deck was already built. Member Vitarelli said he was finding out
too because there was no reference to this in the letter to the ZBA. That’s why he was
confused. Member Zuckerman asked how much work was done by the 17"; Member
Margotta said everything was done but the stairs. Member Zuckerman asked, So the top
deck was already completed? Member Vitarelli asked, Both decks were done? Member
Margotta said that the stairs leading from the lower deck down to the ground to grade and
the stairs from the upper deck leading to the lower deck were not complete. The decks
were there but they were missing the stairs and railings.

Chairman Baum asked if there were any other comments? Assistant Building Inspector said
that the deck location is away from neighbors, it's away from anybody that would be
affected by that, the GB zone is behind them, so there’s no other houses on the other side
of the trail. In my opinion that’s probably the best location for any deck for the pool. |
don’t think it really affects any of the neighbors on Clarke Street.

On a motion made by Chairman Baum and seconded by Member Margotta, it was
unanimously: Resolved that the Public Hearing be closed.

Ayes -4
Nays—-0
Absent — Member McCarthy, Member Proulx

On a motion made by Chairman Baum and seconded by Member Vitarelli, it was
unanimously: Resolved to classify this as a Type 2 Action pursuant to SEQRA and that no
other environmental review is required.

Ayes -4
Nays—-0
Absent — Member McCarthy, Member Proulx

Chairman Baum began the deliberations by saying that too often people build first and then
go back and try to rectify it. We as a municipality need to curb this because granting
variances after the fact makes it more difficult for the Board. We know than you incur
financial expense and you have an additional expense to demolish it and take it out of
there. I'm going to take it on your testimony that you met with the Building Inspector and



that he told you that it wouldn’t be a problem, but obviously he didn’t have a plot plan, he
didn’t have a permit application, he didn’t have anything so | don’t know how he could have
judged whether it was going to be a problem or not. But I’'m going to take it that there was
a lot of miscommunication between you and the Building Inspector. We need to weigh the
detriment of the community versus your benefit. | have seen the deck. | agree with
Assistant Building Inspector Cocks that the deck was on the other side of the pool, away
from the neighbor. | don’t think it was a detriment to other nearby properties. It is close to
the Heritage Trail which is a County park but they didn’t have any recommendations with
regard to the impact on the Heritage Trail. Looking at whether or not there was another
way to do this, maybe the deck could have been a little bit smaller or designed in a different
way, but there still would have been an encroachment. | don’t think they would have been
able to build a deck without a variance. | think the variance is substantial when compared
to the 35’ but | don’t think it’s substantial when compared to the 13’to 15’ that the pool
already stands from the fence. | do think that this was a self-created hardship. My opinion
is the benefit to the applicant definitely outweighs any detriment to the community.

Member Zuckerman said that you don’t really see it from the Trail because the fence covers
it. It's far enough away from the neighbors that it really doesn’t affect the neighborhood at
all. You can walk right by and not see it because the fence covers it all.

Member Vitarelli said given the fact that there was a mistake on our part this is not a self-
created hardship. If that weren’t the case this would be a self-created hardship and it
wouldn’t stand the test for a variance but given what went on | think it wasn’t self-created.
Member Vitarelli added that he didn’t think it would have an undesirable effect on the
community.

On a motion made by Chairman Baum and seconded by Member Margotta, it was
unanimously: Resolved to grant the application to allow the deck to be 7’ from the rear
lot line.

Ayes -4
Nays—-0
Absent - Member McCarthy, Member Proulx

Christopher J. Rubbert, DVM - Area Variance — (220-5-19)
Present: Dr. Rubbert, Applicant

Chairman Baum confirmed with Secretary Doherty that all the certificates of mailing were
received.

Dr. Rubbert explained that he bought the veterinary practice on 573 Route 17M about nine
years ago. He has been told many times that people don’t even know there is a building
there let alone a hospital. About four years ago Dr. Rubbert began the process of trying to



get a new sign. Then a couple of years ago the sign from the previous owner (from about
1970) blew down in Hurricane Sandy. Dr. Rubbert wants to put a new sign on the other
side. The sign that blew down is now leaning on cinder blocks. Dr. Rubbert said he has
been before the Architectural Appearances Review Board and it was approved and he has a
building permit from the State of New York.

Chairman Baum commented that the sign is too close to the road. Dr. Rubbert said that if
the sign were any farther away it would be blocked by the Rallye sign. Member Margotta
asked if that is why it was originally located on the other side? Chairman Baum remarked
that the Board has been uniform in keeping signs at least 15" away from the road. If we
grant this variance we are going to set a bad precedent. Member Vitarelli said why not just
replace the previous sign and put it where it was before?

Dr. Rubbert said that dozens upon dozens of people have told him they do not even realize
there’s a building there let alone a veterinary practice. It’s blocked by that sign for the strip
mall. Nobody knew he was there.

Member Margotta asked how far the sign is back now? Dr. Rubbert said it was probably
about 30’ back.

Member Vitarelli asked, if you were to put the sign on the other side and moved it a little
more forward wouldn’t that help? If you look at it to the line of sight to the sign behind that
and if you moved it more toward that line of sight you should be able to see it from both
directions. Dr. Rubbert said the telephone pole would block it. But Member Vitarelli said
that would only block it from one point. Member Vitarelli said depending on your line of
vision and what you’re looking for, most people know where they’re headed. Member
Vitarelli suggested moving the sign a little bit to give yourself a better vantage point, put the
sign where it was originally located, or somewhat forward from that, | think you’d be better
served.

Dr. Rubbert said that he is very flexible, he just wants a sign.

Discussion ensued as to where the sign should be moved. Assistant Building Inspector
Cocks said that if he put the sign in that general area of where the sign formerly was there
shouldn’t be any problem. Chairman Baum said that he was concerned about sight distance
and if you have somebody pulling out of the driveway and that sign could interfere with
their ability to see oncoming traffic.

Chairman Baum suggested that the applicant come back with a new diagram showing the
sign at least 15’ from the curb, not the property line, because your property line juts into
the right of way of Route 17M. Member Vitarelli said that usually people submit whatever
they submit to the Planning Board or the AARB. Chairman Baum said here should be a sign
plan with detail.



Member Zuckerman asked about the part of the building for rent. Would that create a
problem if the tenant wants to put up a sign? Dr. Rubbert answered that the whole thing is
his building. The tenant would have to match their sign to his.

Chairman Baum opened the hearing to the public; no one from the public had any
comment.

Chairman Baum told Dr. Rubbert that he should come back to the Board with an alternate
set of drawings showing alternative locations, sketches, showing the sign at least 15’ from
the curb, unless there is some overriding reason why it cannot be that far back. If that is the
case be prepared to show the Board what the constraints are to make a 15’ setback
unfeasible.

On a motion made by Chairman Baum and seconded by Member Vitarelli, it was
unanimously: Resolved to adjourn the Public Hearing until June 10, 2014.

Ayes -4
Nays—-0
Absent — Member McCarthy, Member Proulx

Chairman Baum asked the applicant to try and submit the new drawings to the Board at
least a week before the next meeting.

OTHER BUSINESS:

APPROVAL OF DECISION FOR LEWIS SIGN COMPANY, LLC.

On a motion made by Chairman Baum and seconded by Member Zuckerman, it was
unanimously: Resolved to adjourn the vote on the decision until the June 10, 2014
meeting.

Ayes -4
Nays—-0
Absent — Member McCarthy, Member Proulx

APPROVAL OF DECISION FOR AWESOME ESTATES, LLC.

On a motion made by Member Margotta and seconded by Member Vitarelli, it was
unanimously: Resolved to adjourn the vote on the decision until the June 10, 2014
meeting.

Ayes —4
Nays—-0
Absent — Member McCarthy, Member Proulx



APPROVAL OF MINUTES

On a motion made by Member Margotta and seconded by Member Vitarelli, it was
unanimously: Resolved to adjourn approval of the Minutes until the June 10, 2014
meeting.

Ayes -4
Nays—-0
Absent — Member McCarthy, Member Proulx

NEW BUSINESS

Chairman Baum asked if there were any other comments from the Board? Member Vitarelli
said that he wanted it noted for the record he has been here for 22 years and the condition
of the Building Department, like we had tonight, has not improved, if anything it’s gotten
worse. With the communication, misconceptions given to the public, | am getting awfully
tired of it because it’s been going on for years. | don’t know what can be done about it, but
in support of the public —I’'m only including the person who has already been cited on the
record as making a misstatement to the applicant earlier — I’'m letting you know on the
record that this has been going on for years and a lot of people have come here angry,
upset with the Village government as a whole because of it, and then get upset with us. |
just want to make certain, and | want it to go into the record that this needs to stop
somehow. Whatever needs to be done. Because we are going to get ourselves caught in
serious legal litigation over this one day.

Member Zuckerman said | have been in Monroe for over 43 years and | think everybody in
the Village of Monroe knew what was going on in the past. | can say that things have
improved greatly in the last few years thanks to [Assistant Building Inspector Cocks] Jim’s
work and the Mayor’s work. | think it should be kept up. Hopefully there will come a time
when we don’t have to hear that somebody got approval and therefore we have to
continue because they got approval. The addition of the Village Court has helped a lot as
well. Finally with the renter’s law and the work that Jim has done in checking out the
houses, | think things are better.

Chairman Baum said that in the 15 years since he has been on the Board things have
improved. The big problem is when people are directed to go ahead and build it thinking
you just have to get a zoning variance whenever you can. People need to be told don’t do
anything, go to the Zoning Board first. If it's necessary to issue stop work orders maybe stop
work orders should be issued so that people can’t come in here and say, look, I've already
spent $5,000 and this is going to cause me a hardship and the building inspector said it’s ok.

Member Margotta said that there is a mentality around that you build it now and ask for
forgiveness later if you’re caught.



Mayor Purcell said that he supports Member Vitarelli. Member Vitarelli is correct that there
has been a lot of neglect and miscommunication for many years. We’ve made a strong
attempt to rectify this. It’s very unfortunate that the gentleman came in to us today
because the Land Use Form is designed to keep things like that from happening. We are
looking to address these issues that were brought up tonight in the Building Department.
We have been pushing on making more corrections to the department to avoid this because
| personally have had to get involved and pull permits and do stop work orders because
somebody said go do it. That will get us into a lawsuit because somebody is not following
procedure. | apologize to the Board that you had to be put into such an uncomfortable
situation in this particular applicant’s place. But | applaud the Board for seeing through not
the issue of the Village of Monroe Building Department but what you do as a Zoning Board
of Appeals.

ADJOURNMENT

On a motion by Chairman Baum, seconded by Member Vitarelli, with all in favor, there
being no further business, the meeting was adjourned at 9:28 pm.

Ayes -4
Nays—-0
Absent — Member McCarthy, Member Proulx

Respectfully submitted,
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Elizabeth Doherty
ZBA Secretary



