VILLAGE OF MONROE
ZONING BOARD OF APPEALS
MEETING
AUGUST 14, 2012
MINUTES

PRESENT: Chairman Baum; Members Margotta, McCarthy and Vitarelli; Attorney
Greenberg and Attorney Stephen Reineke; Assistant Building
Inspector/Code Enforcement Officer James Cocks; Engineer John
O’Rourke from Lanc & Tully PC

ABSENT: Member Proulx

Chairman Baum called the meeting to order at 8:02 pm with the Pledge of Allegiance to
the flag. Chairman Baum then advised the applicants that with only four Board
members present, in the event of a tie vote an application would, by law, be denied.
The applicants had the option of postponing their appearance another month.
Chairman Baum said that a full Board could not be guaranteed at the next meeting
either. Both applicants chose to have their cases heard at this meeting.

Approval of Minutes: July 10, 2012 Meeting

On a motion by Member Margotta, seconded by Member Vitarelli it was unanimously:
Resolved, that the Zoning Board of Appeals approve the minutes of the July 10, 2012
meeting.

Ayes -3
Nays -0
Abstaining — 1 (Member McCarthy)

. Application of Goddard Development Partners IV LLC — 340 Route 17M (T/M 221-1-
1&2)

Interpretation:

A Public Hearing followed on the application of Goddard Development Partners IV LLC,
for an interpretation of the Zoning Code that no site plan or any other Planning Board
review is required as it relates to the applicant’s plan to locate a Mavis Discount Tire
automotive equipment sales and repair establishment in an existing facility located at
340 Route 17M.

Chairman Baum pointed out for the record that Stuart Greenberg, Esq., the attorney for
the Zoning Board of Appeals, had recused himself in this matter due to a potential
conflict of interest. Attorney Stephen Reineke sat in as substitute counsel.
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James G. Sweeney spoke on behalf of Bob Havell, owner of the property. Mr. Sweeney
stated the applicant’s position that they do not need site plan approval or conditional
use approval from the Planning Board.

Mr. Sweeney presented a chronology of events for this site summarized as follows. In
1963 both lots were placed in the B-3 District. Under 1963 Zoning Law no site approval
was necessary for commercial use unless the lot abutted on a residential site. In 1979 a
building was constructed without site plan approval because the site is physically
separated from an adjoining residential zone by a stream. The Building Inspector ruled
that because of the stream the residential zone did not abut on the site.

In 1985 Havell Motors moved into the structure as an auto sales and service business.
This necessitated site plan approval because the Building Inspector at that time took the
position that the site did in fact abut on the residential zone; the stream was irrelevant.
Havell Motors expanded their business into the adjoining lot, T/M 221-1-2, to display
automobiles and for parking purposes. Havell Motors vacated the site in 2008.

In 1990 the Village adopted the current zoning law and both lots were placed in the GB
district. Also, the residential zoning line was moved to the rear of the property.

In 2012 Mavis Tire proposed reoccupying the building to sell tires and service
automobiles. Mr. Sweeney argued that this business be classified as a “Permitted Use”
because Items 16 and 17 of Column A of the Table of Use Requirements specify, “Repair
service, including automotive,” and “Retail sales,” respectively. As Permitted Uses are
subject to § 200-86 (H) Mr. Sweeney read aloud each provision listed therein. Mr.
Sweeney concluded that none of the provisions in § 200-86 (H) applied to Mavis
Discount Tire.

Mr. Sweeney summed up his presentation by saying automotive equipment sales and
repair was a permitted use that does not fall within § 200-86 (H) and does not therefore
require Planning Board approval under the 1990 Zoning Law.

Member Vitarelli interjected that this application was for two lots with different owners.
Mr. Sweeney replied that as the owners of each lot are married they are effectively one
and the same. Member Vitarelli responded that the lots are registered to two different
owners. Mr. Sweeney felt this was irrelevant to the application before the Board.

Mr. Sweeney addressed the Planning Board’s contention that the facility falls under the
rules for, “Abandonment.” Abandonment only applies to non-conforming uses; it was
Mr. Sweeney’s contention that this facility is a permitted use and therefore the rules of
abandonment didn’t apply.



Chairman Baum read from Column B (Conditional Uses) of the Table of Use
Requirements noting that Item 4 referenced, “auto repair garage,” and “tire sales and
service.” Chairman Baum asked Mr. Sweeney if this would apply to Mavis Discount Tire
to which Mr. Sweeney replied, “Sure!”

Chairman Baum compared Item 16 of Permitted Uses to Item 4 of Conditional Uses.
Several Board members felt that since Item 4 of Conditional Uses specifically addressed
tire sales and service, Item 4 would take precedence over Item 16 in the Permitted Uses
column.

Mr. Sweeney responded that the law was ambiguous and in cases of ambiguity the law
sides with the petitioner.

Chairman Baum referred the Board to a Memorandum from Gary Parise, Planning Board
Chairman, dated June 29, 2012. Goddard Development Partners IV LLC had previously
applied to the Planning Board on April 25, 2012 for a Conditional Use permit, a site plan
review, and a lot line change regarding the usage of the adjoining, separately owned lot
for both parking and ingress/egress to the proposed repair bays.

Chairman Baum read through each of the points made by Chairman Parise at the end of
the memorandum. Mr. Sweeney disputed the first point. Mr. Sweeney also took issue
with the fifth point, saying that the two owners should be considered as one since they
are husband and wife. With respect to the last point, Mr. Sweeney said that there was
no active Planning Board application for lot 222-1-2; the application had been
abandoned.

Discussion followed on the sixth point of the memorandum about lot 222-1-1 requiring
ingress/egress to the adjacent lot. Would people be able to access the garage bays on
222-1-1 without driving onto 222-1-2?

Chairman Baum asked Assistant Building Inspector Cocks for his input on this
application. Based upon the paperwork that the applicant, Mr. Goddard, gave to the
Building Department, Assistant Building Inspector Cocks determined that the applicant’s
business is a tire sales and service business which is a “Conditional Use” and that lots
222-1-1 and 222-1-2 have to be combined. Assistant Building Inspector Cocks directed
the applicant to the Planning Board for a site plan review and for approval to combine
the parcels. He said that a site plan review is required so that the applicant can work
out the plan for entering and exiting the property.

The applicant, Mr. Goddard, spoke before the Board to say that 95% of this building will
be used for automotive service. Mr. Goddard is seeking to renovate the building and
put it in service the way it was previously used. Members of the Board replied that all
Mr. Goddard needed to do was to go in front of the Planning Board. Mr. Goddard
argued that going before the Planning Board would complicate matters, would



“dramatically reduce the value of this property” and make it difficult to renovate the
building as described. Chairman Baum responded by saying the Zoning Board does not
grant relief so that applicants do not have to get proper approval.

Chairman Baum asked Engineer O’Rourke for his comments. Engineer O’Rourke said
that this had not been before the Planning Board officially so his office had not reviewed
anything. His only comment was that there are wetlands in and around the area which
were not there in 1980.

Chairman Baum asked Attorney Reineke if he had any comments. Attorney Reineke
summed up the applicant’s position by stating that if a Permitted Use could be applied
to a business one didn’t need to look further to the Conditional Uses which would also
require site plan review. Further, it was the applicant’s position that if a Permitted Use
and Conditional Use could equally apply to a business the law should side with the
applicant.

Member Vitarelli pointed to the specific wording of the Conditional Uses column.
Usually when something is spelled out exactly they want you to look at it and recognize
it. If they didn’t want tire and retail service recognized they would not have included it.
For him, there was nothing ambiguous about it.

Chairman Baum asked if there was a statutory interpretation that the specific overrides
the general? Attorney Reineke replied, “As long as they’re not contradictory.” Member
Vitarelli added that he did not see them as contradictory.

Chairman Baum asked Assistant Building Inspector Cocks, “If this were not a Conditional
Use, would site plan review still be required?” Inspector Cocks replied, “More than
likely, yes.” What about Mr. Sweeney’s assertion that under § 200-86 (H) site plan is
only required for conditional uses, industrial uses, multifamily, townhouse, day care or
row house developments? Assistant Building Inspector Cocks responded that § 200-86
(H) is specific to site plans. It would apply to the aforementioned and he further
theorized that if you have an existing building that’s being used and it’s a continued
permitted use then you go with that but if you have site changes and you have parking
lot changes or anything like that then you have to get site approval. Chairman Baum
asked about the M&T Bank building. They got site approval and they are not one of
those uses. Assistant Building Inspector Cocks agreed.

Chairman Baum invited members of the public to make comments. Mr. Lofstedt,
residing at 1420 Orange Turnpike, Monroe, NY, identified himself for the Board. Mr.
Lofstedt noted that this is in fact a retail company. The name of the company is Mavis
Discount Tire and 60% of their sales come from the sale of tires. Mr. Lofstedt also noted
that the area they are asking to pave for a parking lot is now a field with Pine Tree Brook
running through it. The brook swells in the spring time and without the field to absorb
the water this could be problematic. Will oil and contaminants be flowing into the

4



brook? Also, Mr. Lofstedt noted that without a site plan we have no idea how Mavis
Discount Tire is going to store their tires, will it be an eyesore? The traffic pattern is not
going to work. There is the potential for a lot of traffic and there is a residential building
right next store. Mr. Lofstedt noted Big Mike’s Pizzeria & Pasta, another business along
17M, was not properly designed and the traffic for deliveries and customers is an
ongoing problem. Mr. Lofstedt also said that he has visited the site and that it is in
disrepair. Mr. Lofstedt concluded that Mavis Tire needs to go through the proper
channels to make sure all these issues are addressed.

No further comments from the public were received.

On a motion by Chairman Baum, seconded by Member Vitarelli, it was unanimously:
Resolved to close the public hearing.

Ayes -4
Nays -0

Chairman Baum noted for the record that this case is exempt from SEQRA because it is
an interpretation of a land use regulation.

On a motion by Member Margotta, seconded by Member McCarthy, it was: Resolved
that the interpretation of the Building Department be upheld and that the application
of Goddard Development Partners IV LLC be classified as “Conditional Use,” and that
therefore site plan approval of the Planning Board is required.

Ayes -4
Nays -0

Application of The Depot, f/k/a Smokers Discount — 70 Millpond Parkway (T/M 207-1-
11)

Interpretation:

A Public Hearing followed on the application of The Depot, f/k/a Smokers Discount,
seeking an interpretation of the Zoning Ordinance Section 200-50 (A) of the Village of
Monroe Zoning Code which permits only one sign and Section 200-50 (B) which permits
up to 16 square feet total sign footage and, if the interpretation is rejected, an area
variance from the requirements of the aforementioned Sections.

Attorney Alan Lipman represented the applicant. Attorney Lipman began by saying the
applicant has a corner store with the front facing the street and the side facing a parking
lot. Member Vitarelli interjected, “What would prevent every other store in that
building from putting a sign on the wall facing the parking lot?” Attorney Lipman
responded by saying according to § 200-50 only one sign was permitted for each tenant



on each building wall fronting a street or parking area. Attorney Lipman concluded that
since the applicant’s store had frontage on the street and parking area they qualified for
a sign on each wall but no one else in that building did.

Discussion ensued about whether the code should be interpreted to read that only one
sign was permitted (on either the front wall or side wall) or that one sign was permitted
on each wall (two signs in total).

Attorney Lipman said that it was necessary for The Depot to put signage on the wall
facing the parking lot. Every day the Shortline Bus sales manager gets calls from the
public asking for clarification where they’re located.

Gerald Fincke, President of The Depot, spoke to say that numerous examples of more
than one sign on a building can be found throughout the Village. Mr. Fincke said that it
is imperative for them to have better signage because people coming down Mill Pond
Parkway cannot see them. Mr. Fincke added that his business is the regional
transportation center, not just for Monroe but for Monroe, Chester, Goshen and
Washingtonville.

Member Margotta suggested that the large tobacco emporium sign at the front was a
problem; it is much bigger than the Shortline sign on the front awning. But Mr. Fincke
responded that these signs are not the issue; the problem is for people driving from
Chester and Washingtonville on Mill Pond Parkway toward the store. Member
Margotta said again that people have been driving that route for 20 years and by now
they know where the store is.

Attorney Lipman pointed out several other businesses along 17M that have signs facing
a parking area and 17M. Chairman Baum asked if any of these buildings had building
permits for the additional signage?

Member Vitarelli reiterated that his only concern is that other businesses in that
building will follow suit with their own signs on the side wall. But Attorney Lipman said
that the law only allows for a business to put signs on its own walls. Only the corner
business can put a sign on the side wall.

Assistant Building Inspector Cocks said that the canopies at the front are poorly
designed. Visibility of the store-front signs is horrible due to the canopies. Assistant
Building Inspector Cocks said that corner businesses have the option to have two signs.

Mr. Drew Nardone, Shortline Sales Manager, residing at 4 O’Sullivan Lane in Monroe,
said that he gets a lot of calls from people asking for directions to the sales office. These
are not people driving along Mill Pond Parkway but rather people who have already
parked their cars and attempted to buy tickets on the bus. The bus drivers, who no
longer sell tickets on buses, tell passengers they must go to the store to buy their



tickets. After leaving the bus passengers find that they are unable to see the store even
though they are actually right near it. Today between 2 o’clock and 5 o’clock they
received three calls asking for clarification as to where they should go to buy tickets.

Chairman Baum said that h

.e felt that a reasonable interpretation could be made in support of either interpretation
of the code. He pointed out that last month the ZBA faced a similar situation in which
we declined to issue an interpretation. The Chairman said that he did not, however,
agree that it was the intention of the Board to allow for signs on both sides; the
interpretation of the code was unclear.

Discussion was opened to the public for comment. No members of the public were
present.

On a motion by Chairman Baum, seconded by Member Margotta, it was unanimously:
Resolved to close the public hearing.

Ayes -4
Nays -0

On a motion by Chairman Baum, seconded by Member Vitarelli, it was unanimously:
Resolved that this application be classified as a Type 2 action under SEQRA and not
subject to additional environmental review.

Ayes -4
Nays -0

Attorney Greenberg confirmed that the size of the wall, 59’, allows for a sign with the
dimensions of those requested by the applicant. He also advised the Board that the
Orange County Department of Planning’s General Municipal Law Review letter relating
to the application remanded the case for local determination.

On a motion by Chairman Baum, seconded by Member Vitarelli, it was: Resolved, that
the application of The Depot f/k/a/ Smoker’s Discount for an area variance to permit a
sign 33” high x 15’ wide on the parking lot wall of the building was approved.

Ayes -4
Nays -0



4. Action of the Board on the Resolution for Site Enhancement Services

Member Margotta suggested using the phrase, “side yard parking lot” consistently
throughout the decision. “Side yard parking lot” will replace any usage of the phrase,
“side yard.”

On a motion by Chairman Baum, seconded by Member Margotta, with the change
noted, it was unanimously: Resolved to approve the resolution of Site Enhancement
Services granting an area variance to permit two additional signs located on the
existing facility at 557 Route 17M (T/M 220-5-22).

Ayes -4
Nays—-0
Abstaining — 1 (Member McCarthy)

ADJOURNMENT:

On a motion by Member Vitarelli, seconded by Chairman Baum, with all in favor, there being
no further business, the meeting was adjourned at 9:55 pm.

Ayes -4
Nays—-0

Respectfully submitted,

Elizabeth A. Doherty
ZBA Secretary



