
VILLAGE OF MONROE 

ZONING BOARD OF APPEALS 

MEETING 

OCTOBER 10, 2017 

MINUTES 

 

 

PRESENT: Acting Chairman Zuckerman, Members Margotta, Martuscelli and McCarthy; 

Building Inspector Cocks; Kelly M. Naughton, Esq. 

 

ABSENT: Chairman Baum 

 

Acting Chairman Zuckerman called the meeting to order at 8:03pm with the Pledge of 

Allegiance to the flag.   

 

1. HRR Corp. – Interpretation and Use Variance – (206-5-4.12) 

Present:  John C. Cappello, Esq., Attorney from Jacobowitz and Gubits, LLP, and Mr. 

Timothy Mitts, Principal of HRR Corp., Mr. Christopher Fortune, sole proprietor of 

Fortune Consulting and Ms. Wendy Palmiero, Executive Director of various assisted 

living facilities 

 

a. A review of an administrative determination of the Assistant Building Inspector (now 

Building Inspector) and an interpretation to permit the use of an “Assisted Living 

Facility/Adult Care Facility” in a SR-10 Zone as a pre-existing “Adult Home for the 

Mentally Disabled” or as a single family dwelling; or in the alternative, 

 

b. A use variance from the requirements of Section 200 Schedule 1-B, Table of Use 

Requirements, in the SR-10 zoning district.  The current use of the property is a 

single family home.  The proposed use is a home for senior citizens in need of 

assistance.  

 

The property, which is the subject of said action by the Board, is located in an SR-10 Zoning 

District and is identified as Section 206, Block 5, Lot 4.12 on the tax map of the Village of 

Monroe. 

 

This is a continuation of the hearing on July 11, 2017.  That meeting was adjourned to allow 

the applicant time to submit additional documentation such as invoices and receipts to 

support statements made by the applicant about financial hardship.  In addition, Chairman 

Baum requested that the applicant bring in the person who’s going to operate this facility to 

tell the Board exactly how it would be run. 

 

Acting Chairman Zuckerman began by advising the applicant that there were only four 

members of the Board present.  Three “yes” votes are needed for the review of the 
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interpretation to be granted.  If there is a vote at tonight’s meeting only one person can vote 

“no”.  The variance will by law by denied if there are two “no” votes.  Acting Chairman 

Zuckerman asked if Mr. Cappello wished to adjourn the meeting to November when all five 

members of the Board might be in attendance.  Mr. Cappello chose to go ahead with the 

hearing.   

 

Acting Chairman Zuckerman said the deadline to submit new information for tonight’s 

public hearing was October 2, 2017 but nothing had been received by that date.  Anything 

submitted tonight would be considered at the November meeting.  Mr. Cappello was advised 

that if he has any additional information for the November meeting it must be submitted by 

Monday, November 6, 2017.  

 

Acting Chairman Zuckerman asked Mr. Cappello if there would be any additional 

documentation submitted?  Mr. Cappello said that he would like to proceed with the first part 

of this application, the review of the interpretation.  If that is denied they will proceed with 

the application for the use variance at which time they will submit documentation relating to 

the costs that will be incurred.  Mr. Cappello said it is difficult and expensive to procure the 

documentation requested by the Board to support cost estimates.  He asked if he could 

postpone submitting that documentation until the determination on the interpretation had 

been decided.  Upon consultation with the Board’s attorney Mr. Cappello’s request was 

granted.    

 

Mr. Cappello distributed a supplemental addendum providing a background in some case 

analyses (Exhibit W), an affidavit from Christopher Fortune, former CEO of AHRC (Exhibit 

U) and an affidavit from Wendy Palmiero, authorized by the New York State to be a director 

of adult care facilities (Exhibit V) who will both provide oral testimony.   

 

Mr. Cappello said the provisions of the New York State Mental Hygiene Law that 

specifically provided for a facility like this to be considered a single family home had not 

been adopted when AHRC took over operating this facility in May of 1978.  Mr. Cappello 

maintained that the purpose of the facility was to deinstitutionalize care and provide safe 

homes and family-like environments not only for developmentally disabled people but also 

for foster children, delinquent children, drug rehabilitation, etc.  Mr. Cappello said that there 

is not a lot of case law regarding these types of facilities for adults.  The other uses, rightly or 

wrongly, have negative connotations.   

 

He quoted from NYS Public Health Law 4650 which authorizes facilities such as these 

ranging from home settings to larger facilities: 
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The legislature hereby finds and declares that congregate residential housing 

with supportive services in a home-like setting, commonly known as assisted 

living, is an integral part of the continuum of long term care.   Further, the 

philosophy of assisted living emphasizes aging in place, personal dignity, 

autonomy, independence, privacy and freedom of choice. 

 

Those legislative purposes are virtually identical to the legislative purposes that related to the 

provision of services for the developmentally disabled.  This led, in September of 1978 (after 

this facility had already been occupied), to the adoption of Padavan Law which arose because 

of the negative connotations associated with the developmentally disabled. 

 

Acting Chairman Zuckerman asked if Mr. Cappello was familiar with the NYS Consent 

Decree of 1975 in which then Governor Carey said he was going to set up houses for the 

developmentally disabled and that these houses would be considered single-family houses in 

residential areas?  From 1975 on most of the court cases followed the consent decree as far as 

the developmentally disabled were concerned.   

 

Mr. Cappello responded that they followed the reasoning of the state in providing for the de-

institutionalizing of people but it was not limited to the developmentally disabled.  The case 

law in New York State was related to the goal of de-institutionalizing several types of 

services, including services for delinquent children and drug rehabilitation.  Mr. Cappello 

said that’s why he submitted Exhibit T, which documents case laws that demonstrate the goal 

of the state to provide a home-like setting in what the state determined were single-family 

residences.  He continued saying that as we go through this you’ll see they served the same 

legislative purposes for these adult-care facilities as the stated legislative purposes in the 

Carey Consent Decree, Padavan Law and public health law.  The courts have provided the 

rationale that neither Padavan Law nor the Consent Decree (that related to zoning related to 

those restrictive covenants) were illegal because of the goals of the state in de-

institutionalizing and providing these home-like settings.  This was the goal that the state set 

forth for adult care facilities, the services that were provided in 1978 through the current time 

when AHRC left the facility.   

 

After they sold it to Mr. Mitts he immediately applied to continue the use of providing care 

for adults who are supervised.  These people, these eight individuals, potentially 10 

individuals, will live there independently and share a kitchen, have meals together, and will 

share the bathrooms.  They will live as a family.  Under the Village of Monroe’s current law, 

even if this building had not previously been used by AHRC and this was just a single-family 

home, the definition in your code of family that exists today is: 
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One or more individuals living independently as a single housekeeping unit 

and using cooking facilities and certain rooms in common.  A family shall not 

be deemed to include the occupants of a boardinghouse or rooming house, 

club, motel or hotel. 

 

That is essentially what this is.  They will have 24-hour on-site care provided.  It will not be 

medical care, it will not be a nursing home, they will not have medicine administered.  It will 

merely be potentially reminders of medicine and some assistance with some household 

chores, the same things that children might do if a senior lives with them.  The same types of 

services that a senior could get in-home if they qualified under state rules.   This really is 

eight individuals living together in a home because they want to be independent.  They can 

leave the facility if they’re able and they want to.  Their children or friends can come and 

take them home for the holidays.  They can go on a vacation.  This is just people who don’t 

want to live alone.  They need some assistance but are essentially living independently. 

 

Mr. Cappello introduced Christopher Fortune to discuss the history and use of the facility 

prior to its purchase in 2016.  Mr. Fortune said that he was the Executive Director for the 

AHRC from January of 2008 to January of 2017.  The closing of Letchworth Village in 

Rockland County led to the ARC of Orange County (also known as Orange AHRC), to open 

a facility for 14 people in 1978.  It was operated until 2016 when it was sold to reinvest the 

money in some other projects.  Per Mr. Fortune’s affidavit, services included health 

monitoring, making sure people went to their doctor’s appointments, dentist appointments 

and any other medical appointments that they needed and keeping records of the household.  

They had a nurse in their staffing who could check on people who were sick and decide if 

they needed to go to the doctor or urgent care.  They had case management which is the 

whole function of all the services that somebody gets:  ie, making sure that each person has a 

record, and they have a medical section, what other community services did the person need?  

Did they get other clinical services, which for an aging population might be physical therapy 

or occupational therapy, speech therapy, those kinds of things.  These were accessed outside 

the home.  We also made sure of on-going communication, correspondence with family 

members.  People needed assistance with meal preparation.  Routine household functions 

were carried on such as cleaning the house, doing laundry, maintaining bedrooms, cleaning 

bathrooms, garbage removal.  We made sure all those things happened.   

 

We wanted people to participate in the community so we provided transportation into the 

community with staff to help them.  Also people were trained to access the community 

independently.   

 

Acting Chairman Zuckerman asked if AHRC of Orange County is a New York State agency?  

Mr. Fortune responded that it’s a New York State not-for-profit agency.   
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Acting Chairman Zuckerman asked if as a New York State agency, assuming that there was 

no Padavan Law or this came before the Padavan Law, there would be sovereign immunity 

and a zoning agency such as the Village of Monroe could not prevent you from opening a 

facility at this location? 

 

Mr. Cappello interjected by saying that was just not true.  Zoning law is not necessarily 

exempt.  Recap, Inc, is a non-profit agency that runs New York State programs and they have 

to go through zoning if they provide housing for people.  There is not absolute immunity for 

any agency.  This agency (AHRC) had no automatic exemption.  If there was there would be 

no need for the Padavan Law.  The reason for the Padavan Law is communities were 

stopping these programs exactly for the reason you said, alleging that they did not comply 

with the zoning.  They did the same for drug rehabilitation facilities.  They did the same for 

foster homes.  They did the same for homes for delinquent children.  And the cases rarely 

looked on a case by case basis to see what the State’s impetus was, the attempt of the State in 

adopting the legislative procedures and the particular facts of the situation.   For instance, if 

AHRC had a facility that provided care for a hundred people it would not be a single family 

home.  So it was not the agency itself it was the purpose of the facility, the character of the 

facility, that in this instance your code enforcement officer in 1978 (pre-Padavan Law) 

determined that 14 adults living in this single-family home constituted a single -family home 

that was permitted under the zoning.  That is all the records have.  There is nothing in the 

records of the Village that said it was pursuant to a consent decree.  There was nothing in 

New York State law that required your code enforcement officer to do it at that time.  That 

code enforcement officer made a determination that these adults living in this facility as a 

group, as a family unit, constituted a single family home.  That’s why we believe that the 

activities occurring there and were occurring in May of 1978 would be occurring in this 

facility if allowed to continue.   

 

Acting Chairman Zuckerman asked if Mr. Cappello knew of any cases prior to Padavan Law 

where the court upheld sovereign immunity involving an AHRC?  Mr. Capello answered that 

there was one where the municipality denied it because of the non-availability of sewer.  The 

court upheld that as a valid zoning issue.  Mr. Cappello said his position is based upon where 

it was approved, examples of which can be found in the cases cited in Exhibit T:  Little Neck 

Community Association v. Working Organization for Retarded Children, Freeport v. 

Association for Help of Retarded Children, Koenig v. Jewish Child Care Association.   In all 

of these the courts allowed agencies to operate under the same legislative purposes of 

deinstitutionalizing assistance for developmentally disabled, just as they had had the purpose 

of providing a home-like setting to create independence for the senior committee as set forth 

in the public health law.  
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Member Margotta asked Mr. Cappello for clarification.  When you were explaining about the 

Padavan Law and sovereign immunity you were saying that the Padavan Law was created 

because of the stigma attached to these types of institutions.  Is that assuming that there were 

no other independent organizations other than the state that had these types of institutions?  

Mr. Cappello said, no, the cases he just cited were some others.  The Padavan Law was 

created for organizations, whether non-profit, profit, or state agencies, who provide 

assistance to the developmentally disabled under specific licensing.  Member Margotta said, 

so that wouldn’t be an assumption of usurping sovereign immunity because not all of those 

agencies would be privy to sovereign immunity.  Mr. Cappello responded that no agency is 

privy to sovereign immunity, it’s the use that you’re providing.  There are certain aspects 

where the state specifically says we are preempting the field here but if the Thruway 

Authority comes here and says, we want to build a retail center next door to here, just 

because they’re the Thruway Authority they don’t have sovereign immunity.  There are a lot 

of state agencies who if they go to a municipality to do something, still need to go follow the 

zoning.  There is no specific immunity for state agencies.   

 

Acting Chairman Zuckerman asked if Mr. Cappello was familiar with Connors vs. NYSARC 

370 N.Y.S.2d 474, Community Resident Premises Purchased by State Immune from Local 

Zoning Laws under Theory of Sovereign Immunity decided in 1975?  Mr. Cappello said he 

would look into it and provide a response.  Mr. Cappello reiterated that the Village’s Code 

Enforcement Officer determined that this was a single family home and issued a CO in 1977.  

In 1978 a facility came in there that provided care in a group home for 14 adults and there is 

no indication that there was a determination that there was sovereign immunity.  The 

determination we received was based upon the Padavan Law which didn’t exist when this 

facility was there.  Under your current definition of family and under the legislative purpose 

of the public health law to provide home care these eight adult seniors living together as a 

family unit and sharing facilities meets your definition of family today, whether or not 

AHRC ever occupied this facility.   

 

Acting Chairman Zuckerman asked Mr. Fortune if AHRC was under the mental hygiene 

law?  Mr. Fortune responded yes.  And they’re regulated by NYS Office for People with 

Developmental Disabilities (OPWDD)?  Mr. Fortune responded yes. Acting Chairman 

Zuckerman asked if they were licensed by the New York State Office of Mental Health?  Mr. 

Fortune responded that each individual service is licensed.  The organization as a whole is 

not licensed but when they were operating High Street that was licensed.  Any other group 

home that they operated is licensed.  Any day service they operate is licensed.  They all have 

individual licenses for each service at each location.  Each location has a separated license.   

 

Acting Chairman Zuckerman asked if they are licensed under the Office of Mental Health?  

Mr. Fortune said, no, the Office for People with Developmental Disabilities (OPWDD).  
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Acting Chairman Zuckerman said not the Department of Health (DOH)?  Mr. Fortune said 

that the DOH is currently taking over more responsibility from OPWDD but they’ve taken 

over mostly the financing.  Acting Chairman asked if that was the Medicaid part?  Mr. 

Fortune said yes, the Medicaid part.  Acting Chairman Zuckerman asked again, but the 

licensing is done by OPWDD?  Mr. Fortune said that is correct. Acting Chairman Zuckerman 

said in that way it is different than a home for seniors.  Seniors would not be under that type 

of licensing.  Mr. Fortune said that’s because of the funding.  The licensing is associated with 

how you get paid.  So in order to get paid for your services you would have that license. 

Licensing has a lot more to do with your funding and revenue streams than it does with 

anything else.  We had people with nominal disabilities who were seniors living in group 

homes, too.   

 

Acting Chairman Zuckerman asked if the definition of someone who is developmentally 

disabled is that they are diagnosed with the disability prior to their 22nd birthday?  Mr. 

Fortune said yes.  Acting Chairman Zuckerman said then that it’s more likely that they’re 

younger than seniors in a group home by the AHRC.  Mr. Fortune responded, saying actually 

if you look at the age of the population being served in their group homes the age is much 

higher.  The mean age is probably close to 60 because people are living longer.  A lot of 

those were the people who moved out of institutions.  The population is much older.  

Younger people are picking different types of services.  Acting Chairman Zuckerman asked 

if they would accept people whose disabilities were diagnosed after their 22nd birthday?  Mr. 

Fortune responded that the people would have to be qualified by OPWDD.  That’s something 

that’s determined by the state before people move in.  Acting Chairman Zuckerman asked if 

it is in the regulations of the OPWDD that they must have developed it prior to their 22nd 

birthday?  Mr. Fortune said yes.   

 

Member Margotta said if the average age now is about 60 then it must have been much lower 

20 years ago, 40 years of age maybe?  Mr. Fortune said it was.  People are living longer now 

because medical care has improved and because people living in these institutions had a very 

short life span because of the conditions.  So when people moved out they were probably in 

their 20’s, 30’s, 40’s and now they’re 50, 60, 70.   Member Margotta asked if most of the 

people living in the institution were under the age of 40?  Mr. Fortune responded that 40 was 

probably the mean age.   

 

Acting Chairman Zuckerman asked if the resident of these group homes have employment 

outside of the group home?  Mr. Fortune said some of them do or day service.  Some have 

employment, some are retired and stay home, some go out to programs similar to senior day 

programs.  Acting Chairman Zuckerman said that something the AHRC is known for is that 

people do get some kind of employment.  Mr. Fortune said some people, maybe 15%.  

Member Margotta said that at the previous meeting in July one of the neighbors testified that 
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when she moved in back in the 70’s the majority of the occupants had day jobs.  Mr. Fortune 

said he didn’t know about this facility at that time.  He said the people with developmental 

disabilities have been severely underemployed.   

 

Acting Chairman Zuckerman asked if the AHRC sometimes sets up its own employment 

training?  Mr. Fortune said yes, shelter workshops.  He said they were closed about five years 

ago.  They were closed because the Federal government wouldn’t fund it any more.  They 

said it was a segregated employment service.  Mr. Fortune referred the board to the Olmstead 

Decision which said people need to have opportunities in the community just like everybody 

else.  Acting Chairman Zuckerman said maybe that’s where the neighbors got the idea that 

the residents were all or mostly employed?  Mr. Fortune said that the people in shelter 

workshops were paid sub-minimum wage.  It really wasn’t gainful employment it was more 

of a work activity.  Member Margotta said it was something to get them out and have be 

active and be a part of a social network.  Mr. Fortune responded that it wasn’t, they were 

segregated.  Acting Chairman Zuckerman asked if these workshops were outside the home?  

Mr. Fortune said they were.   

 

Mr. Cappello addressed the board to clarify continuation of a non-conforming use.  If there 

was a restaurant that was located in this residential zoning district that had pre-existing non-

conforming status and served Italian food and someone came in to use that facility as a 

restaurant, would you be asking them whether they’re serving Chinese food or Turkish food?  

When you say whether these people work, there are single family homes with adults or with 

children or the adults don’t work, or some people work, where everybody works.  I mean I 

think we’re getting off line here to say, and frankly my father’s 97 and my father works.  He 

works as an assistant.  He works and he goes out as a senior companion, works for the 

county.  So there could be people in this facility that work.  There are seniors that are greeters 

at Walmart that could live in this facility if they feel you know the need to.  So when we’re 

focusing on it you’re focusing on the continuation of the services here and not whether 

you’re regulated by one particular section of the law or another particular section of the law.  

The purpose of this facility is to provide independence in a home-like setting for the people 

who live there to allow them to continue to live in the community with dignity and care 

exactly like the purpose was for that developmentally disabled facility.   

 

Ms. Palmiero addressed the Board. She said she had worked in health care and in assisted 

living in adult homes for 15 years.  She worked mostly in one community for 10 years and 

then for others at different times.  I think you’ve heard about what the proposed community 

is going to offer for people who come in.  It’s very basic.  It’s good to think about a parent 

that you might have or a grandparent that you might have where they might want to have 

someone around, maybe you’re working and you can’t be there all the time and they’re 

lonely.  It’s companionship, it is meals together so that they won’t be lonely and they have 
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meals all the time.  Sometimes people will not make a dinner for themselves because they’re 

only by themselves so this will provide something like a communal meal for them.  

Sometimes someone might not feel well, sometimes someone might need assistance with 

bathing and showering, or just helping them walk into the shower.  So the point is to keep 

everybody independent but also there are a lot of people out there who would rather be with 

other people than just stay home alone.  So it’s really very basic care and trips out to 

religious services, maybe, trips out to go shopping when it’s snowing out and they wouldn’t 

otherwise do something like that.  From what I read about the community that was there 

before, these people will be more independent as far as their cognitive capabilities, what 

they’re going to offer is pretty much the same.   

 

Acting Chairman Zuckerman asked if the senior living facility was under the NYS 

Department of Health (DOH)?  Ms. Palmiero said that’s correct.  Acting Chairman 

Zuckerman asked if in Ms. Palmiero’s experience she was bound by the rules and regulations 

under the mental hygiene law?  She said no and that neither should this facility.   

 

Mr. Cappello said the mental hygiene law did not exempt this facility from zoning in 1978.  

So therefore it’s the part of the regulatory scheme in New York State that provides for the 

goal of de-institutionalizing facilities and providing home-like settings.  So the purpose of the 

provisions in the health law under which this is licensed is the same purpose as the mental 

hygiene law which relates to people with developmentally disabled facilities.  So there were 

not the same people but the purpose of the facility of providing an independent living is the 

same purpose, the activities and the care and the service provided in this facility are going to 

be the same types of services provided.  This is not a medical facility, this is eight seniors 

living together and once again I reiterate and I’ll summarize that regardless of AHRC, 

regardless of whoever owned this house and sold it to Mr. Mitts, I believe this facility would 

meet your definition of family under the code because these people are living together as a 

family unit.  They’re pooling their resources so they can get the care and someone there in 

their time of need that they may not have been able to afford if they had to do it individually.  

So it’s eight people pooling their resources together, to live in a house to live as a family but 

to have someone there that in case something happens that they have some support and 

assistance.  It’s really eight people living in a house.   

 

Acting Chairman Zuckerman asked if Mr. Cappello was familiar with the papers submitted 

by the applicant’s first attorney?  The attorney melded those two things together stating that 

they were the same by regulation and by the organization that licensed them.  He tried to 

prove that they were the same, that it was the same thing between what Mr. Mitts or HRR 

was attempting to do and what AHRC did, stating that they were both equal as far as the 

organizations that they were licensed by and were subject to the same regulations.  You’re 

not making that argument at this point.   
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Mr. Cappello responded that he was making the argument that this is a continuation of a non-

conforming use.  Mr. Cappello said that his understanding was that the ZBA did not make a 

determination on that use and that it never got to come before the ZBA.  There was a lawsuit 

that was dismissed because the wrong parties were listed.  So there’s never been a 

determination by your board. 

 

Acting Chairman Zuckerman said all papers that had been submitted up to today only put 

AHRC’s start date as “1978.”  As you’re aware 1978 is when the Padavan Law passed.  So it 

was not until Mr. Fortune told us today that it was May of 1978.  Mr. Cappello responded 

that they didn’t find that out until after the first meeting so that’s why they’re presenting it 

here.  And that’s why he submitted the supplemental addendum and the case law that was 

pre-Padavan Law.  And why he still thinks even without the AHRC and the prior non-

conforming use he still believes this is a family under the definition and the purpose of this is 

for providing a family-setting and under the definition of individuals living together as a 

family unit that’s essentially what these people are doing.   

 

Member Margotta asked if there was still going to be living quarters on the third floor?  Mr. 

Mitts said that’s where he (the owner) and the operator of Rest Haven will be living.   The 

second floor will be where the adults are and everyone will be sharing the kitchen and 

common rooms.  The only non-common thing is that there is a porcelain sink in every room. 

 

Mr. Cappello thanked the Board saying their questions were relevant and thoughtful. He 

believes that if there is any ambiguity it goes in favor of the property owner.  He said that 

there would be no negative impact on the character of this neighborhood and it would allow a 

beautiful house to be restored and continue to operate as it was meant to be.  

 

Member Margotta thanked Mr. Fortune and Ms. Palmiero for coming to the meeting and 

answering the board’s questions.   

 

Acting Chairman Zuckerman said that at the last meeting and at this meeting they discussed a 

Certificate of Occupancy (CO) which was issued on August 1, 1977.  Acting Chairman 

Zuckerman submitted it and had it marked as Exhibit T.   

 

Acting Chairman Zuckerman asked if anyone from the public had any comments.   

 

Lawrence Lezak, resident of the Town of Monroe, asked if they had the Certificate of 

Occupancy issued by the then Building Inspector back in around September of 1977.  Acting 

Chairman Zuckerman responded that it was just submitted and entered into evidence as 

Exhibit T.   
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Allen Peck said that for over twenty years he lived at 10 Chatham Road which is back to 

back with this facility.  He asked if this is a similar use to what they had before when it was a 

community home?  Attorney Naughton responded that this was the question before the 

Board, this is what they’re arguing.  Mr. Peck said that the back of his house was only three 

hundred feet from the back of this house and you never heard any real disturbance, it was 

very private.   

 

Acting Chairman Zuckerman asked what Mr. Peck meant by it being quiet?  Mr. Peck said 

you couldn’t hear any activity going on in that place.  Acting Chairman Zuckerman asked, 

day and night?  Mr. Peck said never.   Member McCarthy said that this performance is no 

indication of the future.   

 

Mona Rubenstein of 222 High Street asked Mr. Fortune how well he knew the residents 

there?  Did he know how many people were living in the home, their ages, that they were 

taken to work daily?  She said that she lives next door to that building and she knew all that.  

She said that there were about 12 people living there who were between the ages of 40 and 

50 years old.  She said that she knew them personally, she knew their mental disabilities.   

 

Burt Rubenstein of 222 High Street made a comment about loud noise and parties as well as 

construction work that have been waking him up all summer at seven in the morning.  As far 

as Mr. Fortune’s visiting the facility, the last three or four years before it was sold the staff 

had definitely gone down in grading.  There was constant noise from cars, motorcycles 

running at six o’clock in the morning from their employees.  We personally made more 

complaints to the AHRC in the last three years than we did in the twenty-five years before.  

From what I heard from the attorney this is nothing but one step below an Air B&B.  You’ve 

got one bathroom for 10 people.  It’s a boarding house.  AHRC was totally different.  We 

supported it.  It was non-profit.  This isn’t.   

 

Ann Marie Sutherland, a former AHRC employee who worked at that facility for about a 

year starting in 1985.  There were 11 people in the house and staff.  She said they had 

challenges and she didn’t think the neighbors even knew that.  The residents were in their 

20’s and 30’s.  Half of those people are no longer here.  The other half are in other AHRC 

houses.  She said there was a big push to get people out, to go to day programs. From there 

they go out into the community in small groups.  There was staff 24/7.  There was a nurse, a 

manager and an assistant manager.  Up on the third floor was the management, a residential.  

They worked in shifts around the clock.  Ms. Sutherland said that she didn’t recall meeting 

Mr. or Mrs. Rubenstein.  She said that things have changed from when she started and that 

younger people tend to go into apartments rather than group homes now.  Ms. Sutherland 

said that now they want to put elderly people in that building and she wasn’t sure what 

everyone was so afraid of.   



Page 12 of 17 

Acting Chairman Zuckerman asked if the people who are in the group homes are checked to 

see if they would be a danger to the rest of the house?  Mr. Fortune felt that was a leading 

question.  He said the always want harmony in the home.  On any given day someone could 

have a bad day.  The admissions process would be such that a person would do well in that 

particular house.  Member Martuscielli asked if they do a background check?  Mr. Fortune 

said it’s not a background check, they weren’t criminals.  They were screened to see what 

services they needed and if they would fit in.   

 

Patricia Taylor, a resident of Highland Falls, said she is a retired senior, her husband is eight 

years older than her.  They have been married for 45 years.  Her husband is not well at all.  

He is disabled.  They have no children.  She said that she lives in a home she owns but that 

she is no longer able to maintain it, with the grass and painting, things like that.  Knowing 

what’s coming down the road she has been looking at senior places.  She is social and does 

not want to be alone.  This facility is not a nursing home and it is not for the mentally 

disabled.  It is for seniors who may be alone.  She does not need to be in an assisted living 

facility.  She needs to be in a place with socialization.  She needs a place that she can afford 

without taking care of the maintenance.  She has looked around Orange County and these 

places do not exist.  Her husband’s family traces their roots back to the 1600’s.  It is very 

disheartening to say at this stage of the game that there may not be a place for her to go 

because she does not have children or grandchildren to help her.  As a retired senior she is 

putting out that this is the type of place that she would like to be. 

 

Ms. Palmiero added that with respect to calling this a boarding house, the licensure that goes 

into this community is such that you have to have approval by the New York State DOH, you 

have to have a form filled out.  It has to be filled out by a doctor to say that this person is 

appropriate to go into this kind of community.  They have case management.   It is very well 

regulated.  They have to have activities.  All of those things have to be documented.  Any 

time someone gets to be too much care or anything like that the state will come in and say 

this is not appropriate for this type of community.  This person has to move out if they need a 

higher level of care.   

 

Acting Chairman Zuckerman reminded Mr. Cappello that at the last meeting he was asked to 

present somebody that will actually do the work at the facility and give some testimony as to 

exactly what is going to be done at this facility if they get the permit.  Mr. Cappello said he 

did not know the name of the person.  Acting Chairman Zuckerman asked if it was Pamela 

Lee?  Mr. Mitts said that everything is still being licensed so he doesn’t have the answer yet.  

He said that Rest Haven will be the operator of the facility.  Mr. Mitts said that regarding an 

earlier remark made about loud noise, the building is old and needs a lot of work.  But now 

they are ready to go inside.  He said he is very conscious of his neighbors.  That’s why he put 

a fence up along the property line.  He said the noise will be temporary.  Member Margotta 
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asked if he was aware of the noise ordinance?  Mr. Mitts said they don’t normally start work 

until eight or nine o’clock.     

 

Mr. Cappello added to what Ms. Palmiero said that this is absolutely not a boarding house.  

The activities going on here are going to be the same activities that happened before.  He said 

that he is a little surprised by what’s going on.  All he hears from other communities is that 

they want senior developments.    

 

Sandra Dunlap of 219 Elm Street said that she supported Ms. Taylor’s opinion.  She said that 

she is a widowed working senior with one daughter who has her own children.  The rest of 

her family lives out west and in New England.  Ms. Dunlap said she does not expect her 

daughter to devote her life to caring for her.  She said that she is active but mowing lawns, 

cleaning gutters, shoveling snow are things that she can no longer do.  She said she does not 

want to move out of Orange County but a lack of a place for a single widow to live may be 

what forces her out.  This facility is exactly the kind of place she would like to live in and she 

said she is on the waiting list right after Ms. Taylor.   

 

Burt Rubenstein responded that the way that this application reads this is an assisted living 

facility, adult care or adult home for the mentally disabled, what is it?  It’s not clear in this 

application whether it’s a boarding house, as I call it, a single adult home, a facility for the 

mentally challenged, or whatever.  I have no idea what Mr. Mitts is going for.  It seems like, 

if I can’t get this then give me that.   

 

Acting Chairman Zuckerman reiterated a requested made by Chairman Baum at the July 

meeting that Mr. Cappello bring in the operator of the facility.  Mr. Cappello responded that 

the application for the operator is in the record.  He stated further that what they are asking 

the board to determine is that the use of the facility as an adult home for people over 65 

licensed by the NYS DOH.  Right now the application is for eight.  We would ask the ability 

to extend that up to 10 in case there is a couple that wants to live in one room.  We’re asking 

you to make a determination if that is similar to being a continuing pre-existing use or in the 

alternative determining that that operation of the facility constitutes a family under your 

current definition of a family.   

 

Acting Chairman Zuckerman said it would still help if they would bring someone in.  Mr. 

Cappello said he didn’t know what the date of the next meeting is.  Secretary Doherty said 

the date of the next meeting is November 14th.  He said he promised he would bring her in.   

 

Mr. Mitts said that as part of the licensing the facility has to be up to code for what it’s going 

to be.  It’s an adult care facility (ACF), the lowest bottom line of adult care in the system of 

the DOH.  The building is not equipped to be a nursing home because it needs an elevator 
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and it needs better electrical.  Mr. Mitts said that he is protecting historical property that’s in 

this community.  His position as a landlord is that he would not allow it to be anything above 

an adult care facility because adding an elevator and upgrading the electrical, adding 

respirators, etc., that would change the entire décor of the building.  That’s the way it’s been, 

it was that way with the blind, with the developmentally disabled and it will be the same way 

as an adult care facility.  Mr. Mitts said he is fixing it up and giving it a lot of TLC.   

 

Acting Chairman Zuckerman asked about Exhibit D in which the facility is referred to as the 

Lee-Caldas Adult Home.  Mr. Mitts said that originally there were some people who were 

going to go into it together but it didn’t happen.  As the landlord Mr. Mitts is moving forward 

with the application to maintain it.  Because as long as it could be used, it doesn’t have to be 

Rest Haven it could be anybody else that comes who has a license for an adult care facility.  

It’s 114 years old.  Having a family with a bunch of kids running around he didn’t think was 

going to be that healthy for the building.  We want to keep it with the lowest care, the most 

uninterrupted, but again Mr. Mitts said he wants to protect the community around him.  Mr. 

Mitts said that he owns other properties in the community.  He is very much in keeping with 

the Village’s zoning and with the licensing.  It cannot go above an adult care facility.  No 

matter what any operator says they are going to do, if they violate that, they’re not going to 

be there any longer.   

 

Acting Chairman Zuckerman said this is why the board is asking for specificity because they 

have to compare the past operation with the present.  Mr. Mitts said that’s why they asked 

Ms. Palmiero to come before the board tonight, because she is well familiar with what an 

adult care facility is.  Acting Chairman Zuckerman responded that she wouldn’t be running 

this facility.   Mr. Mitts said no, but they all have to follow the law.  Acting Chairman 

Zuckerman said again that they want to know about this facility.  Ms. Palmiero said that you 

can go to the New York State DOH website where it says exactly what you can and can’t do.  

Acting Chairman Zuckerman said again the board doesn’t want to put the cart before the 

horse.  Attorney Naughton said that Mr. Cappello said previously that he would provide the 

affidavit from the operator before the deadline of November 6th and that he would try to have 

the operator present at the next meeting.   

 

Member Margotta asked if he could clarify that the reason Ms. Palmiero attended tonight’s 

meeting was to explain how such a facility would operate and that this is the only way that 

Mr. Mitts would let it operate.  Mr. Mitts said that was correct.   

  

Acting Chairman Zuckerman said that when the application was filed Pamela Lee was 

president of HRR Corp.  Mr. Cappello said that he didn’t know what was on the original 

application.  Acting Chairman Zuckerman said that on the contract with AHRC Pamela Lee 

was the president.  Mr. Cappello said that is correct.  Acting Chairman Zuckerman asked 
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when the applicant went for a small business loan Pamela Lee was the major stockholder of 

HRR Corp.?  Mr. Mitts said yes, whatever you have on the record is what the record was at 

that time.  Acting Chairman Zuckerman asked Mr. Mitts what his position was with HRR 

Corp.?  Mr. Mitts said that he and Pamela Lee ran HRR Corp. however because she’s 

moving in to what she’s going to be doing with the adult care facility she’s now with the 

adult care facility and Mr. Mitts is the one who owns HRR Corp.  That’s why Mr. Mitt’s 

name is now on the records before the board.  Mr. Mitts said it’s a structure issue.  Attorney 

Naughton asked if Mr. Mitts was the president of HRR Corp.?  He said yes.  Attorney 

Naughton asked if he had the minutes of the corporation?  He said that he had submitted 

everything with the application.  Acting Chairman Zuckerman said that they have absolutely 

nothing with Mr. Mitt’s name.  Attorney Naughton asked for that additional documentation 

prior to the next meeting.   

 

On a motion made by Member Margotta and seconded by Member Martuscielli, it was:  

Resolved that the public hearing for HRR Corp. be adjourned to November 14, 2017. 

Ayes – 4 

Nays – 0 

Absent/Abstaining – Chairman Baum (Absent) 

 

 

ADOPTION OF MINUTES FROM JULY 11, 2017 MEETING 

 

On a motion made by Acting Chairman Zuckerman and seconded by Member McCarthy, it was:  

Resolved that the minutes be adopted. 

Ayes – 4 

Nays – 0 

Absent/Abstaining – Chairman Baum (Absent) 

 

 

ADOPTION OF MINUTES FROM AUGUST 8, 2017 MEETING 

 

On a motion made by Member Margotta and seconded by Member Martuscielli, it was:  

Resolved that the minutes be adopted. 

Ayes – 4 

Nays – 0 

Absent/Abstaining – Chairman Baum (Absent) 
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ADOPTION OF DECISION FOR JAMES IMPALLARIA 27 McGARRAH ROAD – 

AREA VARIANCES 

 

On a motion made by Acting Chairman Zuckerman and seconded by Member Martuscielli, it 

was:  Resolved that the minutes be adopted. 

Ayes – 4 

Nays – 0 

Absent/Abstaining – Chairman Baum (Absent) 

 

 

ADOPTION OF THE 2018 MEETING SCHEDULE 

 

Acting Chairman Zuckerman pointed out that the date of the September meeting would normally 

fall on September 11th, the second Tuesday of the month.  However, there was conflict on that 

date with Rosh Hashanah.  Normally the meeting would be moved to the following week, 

September 18th.  However, on that date there is a conflict with Yom Kippur.  The board must 

decide if the September meeting should take place on September 4th, the first Tuesday of the 

month or be canceled.  Scheduling it on another day of the week is not an option because the 

Village Court and other boards use the building on other days of the week.   

Adoption of the 2018 Meeting Schedule was tabled until Chairman Baum could be present. 

 

 

OLD BUSINESS 

 

It was confirmed that every member of the board had submitted paperwork for an ID card.  

Secretary Doherty will follow up with the Police Department. 

 

NEW BUSINESS 

 

1. Applications to the Board 

 

The Board was advised that no new applications were received.   

 

2. Orange County Municipal Planning Federation Workshop 

 

The Orange County Municipal Planning Federation has scheduled a workshop, “Land 

Use & Planning Case Law Updates” on Tuesday, October 17th from 7pm to 9pm at the 

Orange County Emergency Services Center at 22 Wells Farm Road in Goshen.  Member 

Margotta, Member Martuscielli and Acting Chairman Zuckerman plan to attend.   
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ADJOURNMENT: 

 

On a motion by Member Margotta, seconded by Acting Chairman Zuckerman, with all in favor, 

there being no further business, the meeting was adjourned at 9:51pm. 
 

Ayes – 4 

Nays – 0 

Absent/Abstaining – Chairman Baum (Absent) 

 

Respectfully submitted, 

 
Elizabeth Doherty 

ZBA Secretary 

 


